it.com - 


TABLE OF CONTENTS 


TABLE OF AUTHORITIES . 
PROCEDURAL history ... 
STATEMENT of issues .. 
STATEMENT OF THE CASE 
STATEMENT OF FACTS ... 


s HI 
1 




The Appellant's Epilepsy.. 

Dr. Reed Recommends Marijuana, 

Which Appellant Uses Successfully ... 
Mrs. Hanson's Near-Tragedy With 

Phenobarbital .; * • ■ 

The 1982 Prosecutions, Incarceration 

and Deterioration . 

The Expert Medical Evidence of the 
Unique Benefits of Marijuana ........ 

Mr. Hanson's Openness to Authorities 

About His Use of Marijuana . 

Mr. Hanson's Decision to Grow 
Marijuana . 




SUMMARY OF ARGUMENT 


I! 


; I r 

■ 


r 1 


ARGUMENT .* * * * * i * * ’ 

I THE TRIAL COURT ERRED IN GRANTING THE STATE S 

MOTION TO EXCLUDE THE DEFENSE OF MEDICAL 
NECESSITY ON THE GROUONDS THAT THE DEFENSE DOES 
NOT EXIST IN MINNESOTA, AND THEREBY VIOLATED 
MR. HANSON'S STATE AND FEDERAL CONSTITUTIONAL 
RIGHTS. 


I 

|. yjl| 

I 

1 ■ 


History and Elements of the 

Necessity Defense ... . 

Recognition of the Necessity Defense 
Recognition of the Necessity Defense 

in Minnesota ... 

Defense of Medical Necessity to 
Charges of Growing or Possessing 
Marijuana .. * • 


Recognition of Medical Necessity 

Defense . 

a. United States v. Randall ... . 


■ ■ 

1 ill 

■ 

IB 

1 

mm 


b. State v. Mussika . 

c. State v. Diana . 

d. State v. Bachman . 

e. Queen v.. Parker . 

f . State v. Tatq .. * - • 

Principles of the Medical Necessity 
Doctrine .‘.. 


PAGE 

i 

1 

3 

4 
4 

4 

6 

7 

7 

8 
8 
9 

11 

12 


12 


12 

18 

20 


21 

21 

21 

22 

23 

24 

24 

25 

28 


i 


































E. Exclusion of the Medical Necessity 

Defense in the Case at Bar . 33 

F. The Minnesota Constitution and the 

Court's Power to Do Justice . 34 

II. THE TRIAL COURT ERRED IN FINDING APPELLANT 

GUILTY DESPITE HIS NECESSITY DEFENSE. 36 


III. MINNESOTA STATUTES SECTION 152.09, 

SUBDIVISIONS 1(1) AND 1(2), AS APPLIED 
TO APPELLANT, VIOLATE HIS FUNDAMENTAL RIGHTS 
TO PRIVACY, PERSONAL AUTONOMY, DUE PROCESS 
OF LAW AND THE EQUAL PROTECTION OF THE 
LAWS, UNDER THE MINNESOTA AND FEDERAL 


CONSTITUTIONS. 41 

CONCLUSION . 45 

APPENDIX 

A. Notice of Appeal . A-l 

B. Statement of the Case . A-2 

C. State's Motion to Exclude the Defense 

of Medical Necessity . A-5 

D. Trial Court's Order of March 8, 1990 . A-6 

E. Trial Court's Amended Order of 

March 15, 1990 . A-9 

F. Trial Court's Order of April 16, 1990 .... A-12 

G. Trial Court's Finding of Guilty . A-17 

H. United States v. Randall . A-19 

I . State v. Mussika . A-24 

J. Queen v. Parker . A-28 






















TABLE OF AUTHORITIES 




Constitutional Provisions and Statutes 


PAGE 


I 

$jg mm 

i 


m 


Minn. Const, art. I, §7 . 

Minn. Const, art. I, §8 . 

Minn. Const, art. I, §10 . 

Minn. Const, art. I, §16 . 

Minn. Stat. §152.01, subd. 7, 9 

Minn. Stat. §152.02, subd. 2(3) . 

Minn. Stat. §152.09, subd. 1(1), 1(2) ... 
Minn. Stat. §152.15, subd. l(3)(ii), 2(2) 

Minn. Stat. §152.11 ... 

Minn. Stat. §152.12 . 

Minn. Stat. §152.21 . 

Minn. Stat. §609.06 (3) . 

N.J. Stat. Ann. §2C:'3-2(a) . 

U.S. Const, amend. IV .... .. 

U.S. Const, amend. IX . 

U.S. Const, amend. XIV . 


41 

41 

41 

41 

1 

1 

1,3,11,41 

1 

27 

27 

2 7,44 
16 
26 
41 
41 
41 


1 


1 






Cases 

Commonwealth v. Brooks , 99 Mass. 434 (1868) . 

Doe v. Bolton , 410 U.S. 179 (1973) . 

Estelle v. Gamble , 429 U.S. 97 (1976) . 

1 Hale P.C. 611 (1736) . 

In re Arbitration - Minnesota Airports 

Commission , 443 N.W.2d 519 (Minn. 1989) . 

In re Greathouse , 189 Minn. 51, 248 N.W. 735 

(1933) . 

In re Kirby , 350 N.W.2d 344 (Minn. 1984) . 

In re Petition for Integration of the Bar , 

216 Minn. 195, 12 N.W.2d 515 (1943) . 

National Organization for the Reform of Marijuana 
Laws v. Drug Enforcement Administration , 559 

F.2d 735 (D.C. Cir. 1977) . 

Nelson v. State , 597 P.2d 977 (Alaska 1979) . 

People v. Whipple , 279 P. 1008 (Cal. App. 1929) . 

Queen v. Parker .. 

Rex v. Borne , 1 K.B. 687 (1939) . 

Roe v. Wade , 410 U.S. 113 (1973) . 

Rutherford v. United States , 399 F. Supp. 

1208 (W.D. Okla. 1975) . 

State v. Bachman , 595 P.2d 287 (Hawaii 1979) .... 
State v. Boettcher , 443 N.W.2d 1 (S.D. 1989) .... 
State v. Brame , 61 Minn. 101, 63 N.W. 

250 (1895) .. 

State v. C.A. , 304 N.W.2d 353 (Minn. 1981) . 

State v. Continental Oil Co. , X 218 Minn. 123, 

15 N.W. 2d 542 .■... . , .... 


19 

29,41 

34 

17 


39 

17 

17 

24,25 

18 

29.41 

30.41 

24,32,37,38 
19 






































http://OCRKit.com - DEMO 


State v. Diana, 604 P. 2d 1312 ('Wash. 
App• 1979) . 


State v. Ford, 377 N.W.2d 62 (Minn. Ct. 

App. 1985) . 

State v. Gorham , 188 P. 457 (Wash. 1920) .. 
State v. Jackson , 53 A. 1021 (N.H. 1902) .. 
State v. Johnson, 289 Minn. 196, 183 N.W.2d 

541 (1971) .. 

State v. Lothenbach , 296 N.W.2d 854 

(Minn. 1980) . 

State v. Messier , 562 A.2d 1138 (Conn. 

App. 1989) ... 

State v. Mussika, 14 Fla. L.W. 1 (Fla. Cir. 
Ct. 1988) . 


State v. Oman, 261 Minn. 10, 110 N.W.2d 

514 (1961) . 

State v. Palmer , 637 P.2d 239 (Wash. 1981) . 

State v. Ray , 390 N.W.2d 843 (Minn. Ct. 

App . 1986 ) ... 

State" v. Shotton , 458 A.2d 1105 (Vt. 1983) . 

State v. Tate , 477 A.2d 462 (N.J. Super 

Ct. 1984) ... 

State v. Tate , 486 A.2d 1281 (N.J. App. 1985) ... 
State v. Tate , 505 A.2d 941 (N.J. 1986) . 


State v. Ward , 152 N.W. 501 (Iowa 1915) . 

The Brig Struggle v. United States , 13 U.S. 

(9 Cranch) 71 (1815) . 

The William Gray , 29 F. Cas. 1300 (No. 17, 694) 

(C.C.N.Y. 1810) . 

United States v. Ashton , 24 F. Cas. 873 

(No. 14,470)(C.C.Mass. 1834) . 

United States v. Bailey , 444 U.S. 394 (1980) .... 
United States v. Randall , 104 Daily Wash. L. 

Rptr. 2249 (D.C. Super Ct. 1976) . 


12,14,16, 
17,23,24, 

31.32.36, 
38 

11 

19 

19 

20,33,34 
2,3,35 

19 

22,23,32 

36.37.38 
42,43 

34 

23 

20 
19 

24,25 

25 

25,26,27 

28.30.31, 

32 . 33.36 , 

37.38 
19 

18 

12,13,18 
18 

16,17,18 

12,14,15, 
16,17,21, 
22,28,29, 

30.31.32, 
33,36,38, 
41,42 


\ iv 




























http://UUWKii.com - ULMO 


Sec ondary Authorities 

Aristotle, Metaphysics , Book 5, §5 

(H. Trendennick trans. 1952) . 13 

Arnolds & Garland, The Defense of Necessity 
i n Criminal Law: The Right to Choose the 

Lesser Evil, 65 J. Crim. L. 289 (1974) . 12 

Consroe) Wood & Buchsbaum, Anticonvulsant Nature 
of Marijuana Smoking 235 J.A.M.A. 

306 ( 1975 ) . 39 

W. Clark & W. Marshall, Treatise on the Law of 

Crime 104 (4th ed. 1970) . 12 

Flemming and Nordby, The Minnesota Bill of 

Rights: "Wrapt in the Old Miasmal Mists" , 

7 Hamline L. Rev. 51 ( 1984) . 34 

HEW Fifth Annual Report to the U.S. Congress, 

Marijuana and Health (1975) . 39 

W. Lafave & A. Scott, Substantive Criminal Law 

§5.4 ( 1986) '. 12, 14, 15 

16,17 

Marijuana Derivative Reported to Curb Epilepsy 
in First Trial, Medical Tribune, 

Jan. 14, 1981 . 39 

Matthew 12:36 . 13 

Note, Medical Necessity as a Defense to Criminal 
Liability: United States v. Randall, 46 Geo. 

Wash. L. Rev. 273 (1978) . 12,21,28 

R. Perkins, Criminal Law 348 ( 1957) . 12 

















C3-90-1628 
STATE OF MINNESOTA 
IN COURT OF APPEALS 


State of Minnesota, 


Respondent, 


Gordon Leroy Hanson, 


Appellant. 


Ills 


July 27, 1989 


October 9, 1989 


November 3, 1989 


November *. 13 , 1989 


January 4, 1990 


APPELLANT'S BRIEF 

Statement of Procedural History 

Complaint filed against appellant in 
Roseau County, Minnesota, charging him 
with possessing and manufacturing 
marijuana, both felonies (Minn. Stat 
§§152.01, subd. 7, 9; 152.02, subd. 2(3); 
^2-09, subd. 1(1), ( 2 ); 152.15, subd. 

1(3 ) ( 11 ) , 2 ( 2 )). 

Appellant files various pretrial motions 
including, inter alia , a motion to dismiss 
the complaint on the grounds that 
Minnesota Statutes Section 152.09, 
subdivisions 1(1) and 1(2) are unconstitu¬ 
tional as applied to appellant. 

Pursuant to Minnesota Rule of Criminal 
Procedure 9.02, appellant notifies 
respondent of his intent to raise the 
defense of medical necessity. 

Omnibus hearing conducted before the 
Honorable Dennis J. Murphy. 

Respondent files a motion to exclude 
appeliant's noticed defense on the grounds 
tnat the defense of medical necessity does 
not exist in Minnesota. 
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March 2, 1990 

March 8, 1990 

March 13, 1990 

March 15, 1990 

March 16, 1990 

March 26, 1990 
April 6, 1990 

June 22, 1990 
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Appellant files a memorandum in opposition 
to respondent's motion to exclude the 
defense of medical necessity. 

Judge Murphy enters an order granting 
respondent's motion to exclude the defense 
of medical necessity. 

Appellant files a motion, accompanied by a 
supporting memorandum, for reconsideration 
of Judge Murphy's March 8, 1990 order. 

Judge Murphy enters an amended order 
granting respondent's motion to exclude 
the defense of medical necessity. 

Evidentiary.hearing on appellant's motion 
for reconsideration conducted before 
Judge Murphy. 

Appellant files his affidavit in support 
of his motion for reconsideration. 

Judge Murphy enters an order sustaining 
his previous orders excluding the defense 
of medical necessity. 

Proceeding pursuant to State v. 

Lothenbach, 296 N.W.2d 854 (Minn. 1980), 
Judge Murphy finds appellant guilty of 
possessing and manufacturing marijuana and 
sentences appellant to serve one year and 
one day in the custody of the commissioner 
of corrections. Judge Murphy, however, 
stays the execution of that sentence for 
a period of five years, placing appellant 
on probation, on the following conditions: 
(1)"appellant serve six months in the 
Roseau County jail; (2) appellant pay a 
fine, surcharge and law library fee 
totalling $557.50; and (3) appellant 
remain law abiding and follow all terms 
and conditions of his probation. Judge 
Murphy also stays appellant's six month 
jail sentence pending appeal. 
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Statement of Issues 


x WHETHER THE TRIAL COURT ERRED IN GATING THE STATENS 

I ' T _rnn unv THF DEFENSE OF MnDICAL NECESSlii UN inr, 

™ S T0 ,„“'the dIfLsEMES NOT EXIST IN MINNESOTA, IN 
VIOLATION OF THE MINNESOTA OR FEDERAL CONSTITUTION OS 
BOTH. 

The trial court ruled that the defense of medical necessity 
does not exist in Minnesota. 

IT WHETHER THE TRIAL COURT ERRED IN FINDING APPELLANT GUILTY 

DESPITE HIS NECESSITY DEFENSE. 

The trial court ruled that appellant was guilty of 

Iiiii'i 

possessing and manufacturing marijuana. 

tit WHETHER MINNESOTA STATUTES SECTION 152.09, SUBDIVISIONS 

11 im MD 1(2), AS APPLIED TO APPELLANT, VIOLATE HIS 

FUNDAMENTAL RIGHTS TO PRIVACY, PERSONAL AUTONOMY, DU 
PROCESS OF LAW AND THE EQUAL PROTECTION OF THE LAWS, 

UNDER THE MINNESOTA OR FEDERAL CONSTITUTION OR BOTH. 

The trial court did not rule on this issue. 

Statement of the Case 

IIP 

Appellant, Gordon Hanson, was charged in Roseau County 
District Court with possessing and manufacturing marijuana. He 
was tried and convicted before the Honorable Dennis J. Murphy, 
without a jury, pursuant to State v. Lothenbach , 296 N.W.2d 854 
(Minn. 1980 )(authorizing procedure under which defendant enters 
not guilty plea, waives jury trial, stipulates to facts alleged 
in complaint and preserves right to appeal conviction), af^er 
Judge Murphy had denied Mr. Hanson's motion to suppress illegally 
seized evidence, and granted the State's motion to exclude the 
defense of medical necessity on the grounds that the defense does 

not exist in Minnesota. \ 
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Judge Murphy sentenced Mr. Hanson to one year and one day, 
but stayed execution for five years, placing Mr. Hanson on 
probation, on the conditions that he serve six months in jail, 
a nd pay a fine, surcharge and law library fee of $557.50. Mr. 
Hanson's six month jail sentence was stayed pending appeal. 

Statement of Facts 
A . The Appellant's Epilepsy 

Gordon Hanson, 52, has spent the past 34 years struggling to 
live a normal life despite his medical condition (A. 2, 9). 1 

0n a November morning in 1956, the 18-year-old Hanson awoke in a 
cold sweat (A. 6-7). Huddled around his bed, Mr. Hanson's family 
was confused and concerned by his convulsions they had just 
witnessed, and rushed him to a physician, who diagnosed epilepsy 
(A. 7-8). Since then his epilepsy has manifested itself in both 
grand and petit mal seizures (A. 9, 13). His grand mal seizures 

typically last three to five minutes, with uncontrollable muscle 
spasms and a complete loss of consciousness, typically followed 
by confusion and disorientation, intense physical exhaustion, 
aching muscles, pain and days of severe depression (A. 14—15). 
During these grand mal seizures, he has sustained numerous 
serious injuries, including a broken jaw and burns to his feet 


i"A. x" refers to paragraphs in the Affidavit of Gordon Leroy 
Hanson filed in support of his motion for reconsideration on 
March 26, 1990. 
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equiring amputation of a toe (A. 16-13). Mr. Hanson has endured 

e than 100 grand mal seizures (A. 19). 

He has also suffered several hundred petit mal seizures 
which commence with absolutely no warning and last one to three 
minutes, during which time he loses consciousness, typically 
followed by disorientation and several hours of severe 
depression (A. 20-23). 

Mr. Hanson's inability to predict the seizures precludes him 
from venturing out in public (A. 24-25). Beyond fearing the 
injuries he might sustain if he had a seizure in public, he fears 
the embarassment and humiliation since many people view his 
seizure as a sign of mental illness (A. 26). Epilepsy has also 
caused him considerable difficulty in securing and maintaining 
employment (A. 11). 

Mr. Hanson has received frequent treatment at the Beaudette, 
Warroad, Roseau, Winnipeg, Grand Forks and University of 
Minnesota Clinics (A. 27). Doctors have prescribed numerous 
medications including phenobarbital, mysoline, dilantin, tranxene 
and valium, but these caused delterious side effects including 
extreme drowsiness, moodiness, behavioral changes, irritability, 
difficulty thinking and severe depression (A. 28-29). 

These side effects almost destroyed Mr. Hanson's family (A. 

I 

30). He and his wife found it necessary to obtain marital 
counseling and, on several occasions, his children either ran 
away from home or were removed by county authorities (A. 30). 
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Around 1975 Mr. Hanson consulted Dr. Reed, a psychologist 
and marriage counselor, who told him that his domestic problems 
stemmed from the side effects of the medications, and told him 
that marijuana had been used medicinally to control epilepsy (A. 
31-32; O.T. 93).2 The doctor suggested that Mr. Hanson 
attempt to wean himself from his prescriptive medications by 
supplementing them with marijuana (A. 32; O.T. 93). 

Before following this unexpected advice, Mr. Hanson 
independently researched whether marijuana actually had been used 
in treating epilepsy and discovered that marijuana could, in 
fact, be medically useful in controlling both the frequency and 
severity of epileptic seizures (A. 33-35; O.T. 93). He therefore 
believed that marijuana might assist him, as his experimentation 
subsequently corroborated (A. 36-37). With marijuana, Mr. Hanson 
gradually reduced his dependence on prescribed drugs, suffered 
fewer adverse side effects, and significantly decreased both the 
frequency and severity of seizures (A. 38-40). 

Before 1975, he was taking three phenobarbital, three 
mysoiine and three dilantin daily, but with marijuana within 
three years he reduced these to one phenobarbital, two dilantin 
and two ‘mysoiine daily (A. 41-42.). 






9 \ 

z "O.T. x" refers to pages in the November 13, 1989 omnibus 
hearing transcript. 
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Mrs. Hanson's Near-Tragedy With Phenobarbit al 
In 1978 Mr. Hanson's wire mistook his phenobarbital for 
aspirin and suffered a near fatal overdose which rendered her 
comatose and hospitalized for three days (A. 43). Mr. Hanson 
vowed he would never again allow phenobarbital in his home (A. 
44 ). Yet, when he abruptly stopped taking phenobarbital he found 
it necessary to increase his medicinal use of marijuana (A. 45). 
After his wife's overdose, he continued to diminish his 
dependence on prescribed drugs, and the severity and frequency of 
his seizures continued to decrease (A. 46-47). 

D. The 1982 Prosecution, Incarceration and Deterioration 

In 1982 Hanson was convicted of manufacturing and possessing 
marijuana and sentenced to serve two months in jail (A. 48-49). 
While incarcerated Hanson was unable to supplement his 
prescriptive medications with marijuana and, consequently, he 
experienced a dramatic increase in the frequency and severity of 
his epileptic seizures, as well as the return of the prescribed 
drugs' adverse side effects (A. 50-51). 

Upon being released, he continued to grow and use marijuana 
for medicinal purposes, knowing this could result in revocation 
of probation (A. 52). He took this risk because he believed, and 
continues to believe, that it is medically necessary to use 
marijuana to control his seizures and avoid the terrible side 
effects of prescriptive drugs (A. 53, 70-72, 80). 
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The Expert Medical Evidence of the Unique 
E ' ^T^Tits of Marijuana 

The expert medical testimony of Dr. David Rosenbaum 
corroborated Mr. Hanson's belief that marijuana controlled his 
eoilepsy more effectively than any of the prescribed medications. 
(&. 70-72, 80). A neurologist specializing in the treatment of 
epilepsy/ Dr. Rosenbaum reviewed medical records from 1956 to 
1989, which confirmed Mr. Hanson suffered deleterious side 
effects associated with the drugs prescribed (E.T. 7-12, 

16-20).^ Those records also revealed the marked decrease in 
the frequency of Hanson's grand mal seizures while using 
marijuana (E.T. 21-22). 

Dr. Rosenbaum searched the medical literature concerning 
marijuana for controlling epileptic seizures and concluded 

■ 

marijuana could be useful in controlling epileptic seizures (E.T. 

22-30). The medical records also led him to conclude that Mr. 

Hanson had successfully used marijuana to control his epileptic 

seizures, and he testified that if marijuana were legal he would 

prescribe it to Mr. Hanson (E.T. 30-32). 

F. Mr. Hanson's Openness To Authorities About His 
Use of Marijuana 

That marijuana has controlled the epilepsy more effectively 
than the drugs prescribed is also corroborated by his long 
history of being open and honest about his medicinal use of 


3"e.T. x" refers to page& in the March 16, 1990 evidentiary 

hearing transcript. 
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marijuana (A. 74). Beginning thirteen years before his arrest i 
this case, he wrote letters to local newspapers proclaiming his 
medicinal use of marijuana and sent similar letters to elected 
officials and organizations (A. 75, 77-79). Medical records 
indicate that he also disclosed this to his physicians (E.T. 31). 

The Roseau County Sheriff verified Mr. Hanson always talked 
about his use of marijuana to control his epilepsy and law 
enforcement authorities were aware he had been growing and using 
fife marijuana for eight to nine years (O.T. 16, 24, 30). 'When he was 

fe arrested in 1982 he told the police he used it for medicinal 
purposes (O.T. 30). After his arrest in the instant case, he 
again told officers he used the marijuana to control his epilepsy 
| (O.T. 31, 69, 106, 108). 

During a 45 minute statement at the Roseau County jail, Mr. 
Hanson discussed extensively his medicinal use of marijuana and 
the adverse side effects of his medications (O.T. 56-58). 
According to the sheriff, between 15 and 20 times during those 45 
minutes Mr. Hanson said he used marijuana for medicinal purposes 
(O.T. 58). 

G. Mr. Hanson's Decision to Grow Marijuana 

When he began experimenting medicinally with marijuana he 
purchased small amounts from various people (A. 54). After 
realizing the medicinal value, he began growing his own marijuana 
for several reasons: he did not want to contribute to the 
illegal trafficking of marijuana; he did not wish to risk 
obtaining, from untrustworthy individuals, contaminated 
marijuana; due to his limited \income, growing his own was the 
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on ly way he could afford the marijuana; by controlling the size 
o - • his c rop, he could ensure the supply needed to control his 

seizures (A. 55, 56; O.T. 93). 

Several years of experience taught Mr. Hanson that 
approximately 40 plants would yield a supply to fulfill his 
medical needs for one year (A. 57). In the spring of 1983 he 

planted his usual crop of 40 marijuana plants, but due to a 
severe drought the stunted yield produced a supply for only 
four--rather than twelve—months (A. 58-59). Consequently, 

during the winter of 1989, he was forced to purchase marijuana 
from potentially unscrupulous individuals. (A. 60). 

In the spring of 1989, because of a forecast of another 
serious drought, he decided to triple the size of nis crop to 
ensure an adequate supply, and Mr. Hanson planted approximately 
120 plants in 1989. (A. 61-62). He explained to the sheriff 

this reason for his larger crop, which he intended to use only 
for medicinal purposes (A. 73; O.T. 27). 


ittllS v i 
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Summary of Argument 


We shall initially examine the long history of the defense 
of necessity, and the widespread recognition of this ancient 
common law defense in other jurisdictions, as well as in 
Minnesota. We then focus directly on the handful of cases in 
which this defense has been applied to use of marijuana as a 
medical necessity. We then turn to the facts in the case at bar, 
and this will lead inescapably to the conclusion that Mr. Hanson 
should have been acquitted. Finally, we discuss the grave 
constitutional problems created by applying the proscription 
against marijuana to this appellant (or others in this 
extraordinary and profoundly troubling situation). 

Since the trial court's exclusion of the medical necessity 
defense presents a purely legal issue, de novo review is 
appropriate. State v. Ford , 377 N.W.2d 62 (Minn. Ct. App. 1985). 
Furthermore, because this legal ruling influenced the lower 
court's tactual findings, de novo review of its finding of guilt 
despite the necessity defense is similarly appropriate. State v. 
Continental Oil Co. , 218 Minn. 123, 15 N.W.2d 542 (1944)(finding 
reached by applying erroneous rule of law to undisputed facts is 
not entitled to weight of finding of fact, but will be treated as 
conclusipn of law), cert, denied , 323 U.S. 803 (1945). De novo 
review is also appropriate in the context of appellant's 
constitutional challenges to Minnesota Statutes Section 152.09, 
subdivisions 1(1) and 1(2). State v. Ford , 377 N.W.2d 62 (Minn. 
Ct. App. 1985)(quest ions of laVv reviewed de novo). 
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Argument 


THE TRIAL COURT ERRED IN GRANTING THE STATE S MOTION fO 
1 ' EXCLUDE THE DEFENSE OF MEDICAL NECESSITY ON THE GROUNDS 

THAT THE DEFENSE DOES NOT EXIST IN MINNESOTA, AND THEREBY 
V j OLATED MR. HANSON’S STATE AND FEDERAL CONSTITUTIONAL 

RIGHTS. 

A H istory and Elements of the Necessity Defense 

■ 

We begin with the undisputed fact that only marijuana can 
best control Mr. Hanson’s epilepsy--his suffering can be 
18. a iieviated incalculably better by marijuana than by medical 

science. Affirmance here condemns Mr. Hanson to suffer for the 

rest of his life. 

"The common law has long recognized the existence of a 
defense of necessity." State v. Diana , 604 P.2d 1312, 1316 

(Wash. App. 1979). Although courts and commentators have debated 
"the specific contours of the defense," there is substantial 
unanimity in the belief that such a defense exists." United _ 
States v. Randall, 104 Daily Wash. L. Rptr. 2249, 2249 (D.C. 
Super. Ct. 1976). See generally W. Larave & A. Scott, 

Substantive Criminal Lav; §5.4 (1986); R. Perkins, Criminal L a__w 
848 (1957); W. Clark Sc W. Marshall, Treatise on the Law of Crime 
104 (4th ed. 1970); Arnolds Sc Garland, The Defense of Necessity 
in Criminal Law: The Right to Choose the Lesser Evil , 65 J. 

Crim. L. 289 (1974); Note, Medical Necessity as a Defense to 
Criminal Liability: United States v. Randall , 46 Geo. Wash. L. 
Rev. 273 (1978). 

Almost two centuries have passed since a federal circuit 
court acknowledged the existence of the necessity defense by 
eloquently observing: 
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It is perhaps to be lamented that judges ever 
permitted themselves to make any exceptions 
to an act, which the legislature itself had 
not thought proper to incorporate within the 
body of it. The latitude which has been 
assumed in this way has very much added to 
the uncertainty of the written law of the 
land, and produced much litigation, which a 
firm adherence to its letter would have 
prevented. But it is too late for 
speculations of this kind. Their only use 
can be to make courts careful, and they 
cannot be too much so, never to depart, under 
the idea of preventing a particular hardship, 
from the plain and obvious meaning of the 
legislature. This restriction, which every 
judge should impose on himself, is not 
transcended when in the interpretation of 
jienal statutes, any principle is applied, 
which is found in every code of law divine or 
human, and has from time immemorial been 
ingrafted into the common law of the country 
from which our jurisprudence is borrowed. 

Where such rules or principles exist and have 
invariably and on all occasions governed 
courts in the administration of criminal 
justice, they become as much a part of the 
law, and are as obligatory on a court as the 
statute which it may be called on to expound. 

The William Gray , 29 F. Cas. 1300, 1302 (No. 17,694)(C.C.N.Y. 

1810). 

As recognized in The William Gray , the doctrine of necessity 

is firmly rooted in western religion and philosophy. Responding 

to criticism of acts violating the law of the Sabbath, Jesus 

declared: "What man shall there be among you, who shall have one 

sheep and if it falls into a pit on the Sabbath, will he not take 

hold of it, and lift it out? Of how much more value is a man 

than a sheep! So then, it is lawful to do good on the Sabbath." 

Matthew 12:36 (New American Standard). Likewise, defining the 

word "necessary" as "the avoidance of evil," Aristotle proclaimed 
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that a condition is a necessity whenever it is required for 
"either the good or living." Aristotle, Metaphysics , Book 5, §5 

(H. Trendennick trans. 1952). 

More recently, the District of Columbia Superior Court 

offered the following definition of necessity: 

Necessity is the conscious, rational act of 
one who is not guided by his own free will. 

It arises from a determination by the 
individual that any reasonable man in his 
situation would find the personal 
consequences of violating the law less severe 
than the consequences of compliance. While 
the act itself is voluntary in the sense that 
the actor consciously decides to do it, the 
decision is dictated by the absence of an 
acceptable alternative. 

Randall , 104 Daily Wash. L. Rptr. at 2249-51 (footnote omitted). 

A Washington appellate court further defined the defense as being 
available "when the physical forces of nature or the pressure of 
circumstances cause the accused to avoid a harm which social 
policy deems greater than the harm resulting from the violation 
of the law." Diana , 604 P.2d at 1314. 

The rationale for the necessity defense is found in public 
policy: "the law ought to promote the achievement of higher 

values at the expense of lesser values, and sometime the greater 
good for society will be accomplished by violating the literal 
language of the criminal law." W. LaFave & A. Scott, supra , at 

i 

629. In other words, society benefits whenever an individual 
chooses the lesser of two evils and thereby avoids the greater 
harm. Id. at 634. 
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T'ne defense of necessity, therefore, is often referred to as 
t ^ e "choice of evils" defense. "When the pressure of 
circumstances presents one with a choice of evils, the law 
prefers that he avoid the greater evil by bringing about the 
lesser evil. Thus the evil involved in violating the terms of 
the criminal law (taking another’s property; even taking 
another’s life) may be less than that which would result from 
literal compliance with the law (starving to death; two lives 
lost)." Id . at 629. 

The defense of necessity "justifies the defendant's conduct 
in violating the literal language of the criminal law and so the 
ft defendant is not guilty of the crime in question." I_d. at 630. 
Necessity justifies "violating the law and causing harm in order 
to avoid a greater harm by complying with the law." Id. Such 
justification is based on "the belief that punishment should not 
be visited upon one who did not act of his own free will. 
Penalizing one who acted rationally to avoid a greater harm will 
serve neither to rehabilitate the offender nor to deter others 
from acting similarly when presented with similar circumstances." 
Randall , 104 Daily Wash. L. Rptr. at 2251. 

A violation of the criminal law occurs only when prohibited 
conduct (the actus rea ) is combined with an evil intent (the mens 

t 

rea.). if an individual is compelled to engage in prohibited 
conduct, the action is not the product of free will, and 
therefore not punishable. This basic principle of criminal law 
is equally applicable regardless of the source from which the 
compulsion arises. In this way, necessity is clearly related to 
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the defenses of insanity, self-defense and duress. It might be 

said it is a form of self-defense under Minnesota Statutes 

Section 609.06 (3), by analogy, allowing certain forms of force 

to avoid injury or pain to one's self. 

Due to his lack of free will, an insane person is not held 

y|tj cr iminally responsible for his conduct. Likewise, intentional 

-t'i homicide or the infliction of bodily injury is justified when it 

1 ; is necessary to save the life of, or prevent bodily harm to, the 

: . defendant or another person. See W. LaFave & A. Scott, supra , at 

631- An individual is also not criminally responsible for his 

m conduct if it results from duress or coercion, such as another's 

threat of death or bodily injury . See United States v. Bailey , 

* 444 U.S. 394, 409-10 (1980). Here Mr. Hanson's body, not the 

"perpetrator" of an assault, for example, threatens him. 

As the United States Supreme Court recognized in United 

States v. Bailey , modern cases have tended to blur the common law 

distinction between the defenses of duress and necessity. Id_. at 

410. The Bailey Court further observed: 

Common law historically distinguished between 
the defenses of duress and necessity. Duress 
was said to excuse criminal conduct where the 
actor was under an unlawful threat of 
imminent death or serious bodily injury, 
which threat caused the actor to engage in 
conduct violating the literal terms of the 
criminal law. While the defense of duress 
‘ covered the situation where the coercion had 
its source in the actions of other human 
beings, the defense of necessity, or choice 
of evils, traditionally covered the situation 
where physical forces beyond the actor's 
control rendered illegal conduct the lesser 
of two evils. Thus, where A destroyed a dike 
because B threatened^to kill him if he did 
not, A would argue that he acted under 
duress, whereas if A destroyed the dike in 
order to protect more valuable property from 
flooding, A could claim a defense of 
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Id at 409-10 (citation omitted). 

A necessity defense exists only if "the actor was reasonably 
comoelled by circumstances to commit the proscribed act." 

• Randall/ 104 Daily Wash. L. Rptr. at 2252. See also Diana , 604 
P.2d at 1316 (necessity defense available only when "physical 
forces of nature or the pressure of circumstances cause the 
accused to take unlawful action"). Although the defendant must 
believe that his conduct is necessary to avoid the greater harm, 
an honest and reasonable belief in the necessity of his action is 
all the law requires. See W. Lafave & A. Scott, supra , at 635. 

See also Nelson v. State , 597 P.2d 977 (Alaska 1979)(conduct 
balanced against reasonably forseeable harm, rather than harm 
that actually occurs). 

There are three primary limitations to the necessity defense. 
First, "necessity cannot serve as a defense where the compelling 
circumstances have been brought about by the accused...." 

Randali , 104 Daily Wash. L. Rptr. at 2252. Second, "necessity 
cannot be raised where there is a less stringent alternative...." 
Id. Third, "the harm avoided must be more serious than that 
performed to escape it...." Id. The mere fact that the statute 
prohibiting the defendant's conduct contains no element of 
willfulness or voluntariness does not defeat the assertion of a 
necessity defense. See id. at 2253. 
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R ecognition of the Necessity Defense 
Anglo-American legal history offers many examples of 
ecessity defenses. More than 250 years ago, an English court 
ecognized that an inmate's escape from a burning prison was 
ustified by the necessity to save his life. See 1 Hale P.C. 611 
1736). See also People v. Whipple , 279 P. 1008 (Cal. App. 

929 )(same). Two centuries later, another English court held 
hat a doctor who performed an abortion to prevent a young rape 
ictim from suffering a nervous breakdown was not criminally 
esponsible for unlawfully producing a miscarriage. See Rex v. 
Borne , 1 K.B. 687 (1939). 

Federal courts in the United States have similarly found 
that the doctrine of necessity justified a ship docking at an 
embargoed port during a storm in an effort to save the crew's 
lives. See The Brig Struggle v. United States , 13 U.S. (9 
Cranch) 71 (1815); The William Gray , 29 F. Cas. 1300 (No. 17,694) 
(C.C.N.Y. 1810). The- doctrine of necessity also justified a 
mutiny by a ship's crew who forced the vessel to return to port 
because they reasonably believed it was not seaworthy. See 
United States v. Ashton , 24 F. Cas. 873 (No. 14,470)(C.C. Mass. 
1834). 

United States v. Bailey , 444 U.S. 394 (1980), represents the 
United States Supreme Court's most recent recognition of the 
necessity defense. The Bailey Court held that the defense of 
necessity is available to defendants charged with escaping from 
federal custody, provided they make a bona fide effort to 
surrender or return. 
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American state courts have likewise recognized the defense 
of necessity in a wide variety of contexts. For example, in 
C ommonwealth v. Brooks , 99 Mass. 434 (1368), the court ruled that 
heavy traffic justified stopping a vehicle at a prohibited place. 
Necessity also was held to justify a parent's withdrawal of his 
child from school due to the child's feeble health, despite 
JU compulsory attendance laws. See State v. Jackson , 53 A. 1021 
(N.H. 1902). According to the Iowa Supreme Court it was 
similarly justifiable for a person to kill a deer in violation of 
game laws in order to protect his property. See State v. Ward , 

152 N.W. 501 (Iowa 1915). In State v. Gorham , 188 P. 457 (Wash. 
1920), the court likewise ruled that speeding laws are not 
violated by ambulance drivers transporting people to the hospital 
during emergencies, or by people chasing fleeing criminals. 

More recently, the Vermont Supreme Court recognized that the 
necessity defense was applicable to a charge of drunk driving 
against a woman who has on her way to a hospital emergency room 
after she had been severly assaulted by her husband. See State v. 
Shot ton , 458 A.2d 1105 (Vt. 1983). The defense of necessity was 
ruled applicable to a charge of speeding against a motorist who 
exceeded the speed limit in order to pass a line of cars and 
afford a police car the opportunity to pursue a vehicle in front 

y 

of the motorist. See State v. Messier , 562 A.2d 1138 (Conn. App. 
1989). In State v. Boettcher , 443 N.W.2d 1 (S.D. 1989), the 
South Dakota Supreme Court recognized the necessity defense to 
charges of burglary, assault and taking an unmarried minor child 
by a parent, against a woman who suspected that her child was 
being sexually abused by the child's paternal grandfather. 
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q ' Recognition of the Necessity Defense m Minnesota 

In State v. Johnson, 289 Minn. 196, 183 N.W.2d 541 (1971), 

the Minnesota Supreme Court expressly recognized the defense of 
necessity. Johnson represents the only reported discussion of 
the necessity defense by a Minnesota court. The defendant in 
that case was convicted of operating a snowmobile upon the 
shoulder of a trunk highway. He appealed his conviction claiming 
that the trial court erred in excluding his defense of necessity. 
On appeal, the defendant argued that he was justified in using a 
bridge to cross a waterway because the ice on the waterway was 
not strong enough to support his snowmobile. 

Despite affirming Johnson's conviction, the Minnesota 
Supreme Court recognized the common law defense of necessity. 
Applying the necessity doctrine to the facts presented, the court 
concluded that Johnson's conduct was not justified by necessity 
because: (1) it was not done for the preservation of life; (2) 

the harm sought to be avoided was not immediate or physical; (3) 
it was not an emergency; and (4) by taking advance precautions 
and avoiding the use of the bridge, the proscribed conduct could 
have been avoided. 183 N.W.2d at 544-45. 

In a line of analagous cases, Minnesota has recognized the 
"claim of right" defense, where otherwise criminal conduct (such 
as theft or assault) may be justified by the accused's claim of 
right to the property which is the subject of the alleged crime. 
See State v. Brame , 61 Minn. 101, 63 N.W. 250 (1895); State v. 
Ray , 390 N.W.2d 843 (Minn. Ct.^App. 1986). 
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The doctrine of necessity arose from the recognized 


inability of legislatures to predict the extraordinary 


circumstances that justify certain conduct violating the letter 
of the law. This lack of predictability inherent in the 


necessity context, therefore, requires a flexible application, 
which permits the necessity doctrine to evolve over time and 


thereby fulfill its purpose of ensuring that the spirit of the 


law is not defeated by the legislature's inability to envision 


these emergencies. The defense of medical necessity simply 
represents one of the natural, inevitable and logical evolutions 
of this organic doctrine and, because of the consequences and 
relatively small price society pays, an important and desireable 


one. See generallv Note, Medical Necessity as a Defense to 


Criminal Liability: United States v. Randall, 46 Geo. Wash. L. 


Rev. 273 (1978). Accordingly, several courts have recognized the 


availability of a medical necessity defense to charges of growing 


and possessing marijuana 


a. United States v. Randall 


1 


United States v. Randall, 104 Wash. Daily L. Rptr. 2249 


(D.C. Super. Ct. 1976), is the first reported opinion recognizing 


a medical necessity defense to marijuana charges. Randall 


admitted growing marijuana, intended for his personal consumption 


as a result of medical necessity, and was permitted to testify 
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iat ne suffered from glaucoma (an eye disease which can 
tentially lead to blindness) and received some relief by 
mokiny marijuana. 

Despite the ineffectiveness of traditional treatments, 
Randall did not inform his opthamologist of his marijuana use 
until after he was arrested. He subsequently participated in an 
experimental program which indicated that marijuana had a 
beneficial effect on his glaucoma. The court ruled that Randall 
had established a necessity defense and, therefore, found him not 
guilty. 


The Randall court recognized three elements to the defense 
of medical necessity. First, the accused did not bring about the 
medical condition which caused him to use marijuana. I_d. at 
2252-53. Second, the relief obtained by use of marijuana could 
not be obtained by a licit alternative. I_d. Third, the evil 
caused by the use of marijuana was less heinous than the harm he 
sought to avoid. Id . 

b. State v. Mussika 

Less than two years ago, a Florida court followed Randall 
in another case involving glaucoma. See State v. Mussika , 14 
Fla. L.W. 1 (Fla. Cir. Ct. 1983). As in Randall , the defendant 
was acquitted of marijuana charges on her medical necessity 

MB i' i 

defense. Analogizing to the law of self-defense, the Mussika 
court observed that medical necessity constitutes a type of 
self-defense against a general legal prohibition, adherence to 
which may cause physical harm not intended by the legislature. 

Id. at 3. 
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The Mussika court adopted the following standards for the 
defense. First, a genuine medical disorder must exist. Id . 
Second, the defendant must not have been responsible for causing 
the disorder. Id_. Third, the decision to grow and use marijuana 
must be genuinely and reasonably tailored to minimize the effects 
of the medical condition. Id. Fourth, the benefits derived from 
the marijuana must outweigh the harm sought to be prevented by 
the legislative prohibition. Id . 

c. State v. Diana 

A Washington appellate court recognized the right of a 
person suffering from multiple sclerosis to a medical necessity 
defense to a charge of possessing marijuana. See State v. Diana , 
604 P.2d 1312 (Wash. App. 1979). See also State v. Palmer , 637 
P.2d 239, 240 n.l (Wash. 1981)(citing Diana with approval). The 
defendant in Diana used marijuana to treat his multiple sclerosis, 
Although he failed to raise the defense at trial, on appeal the 
defendant proposed to prove the following on remand: (1) he used 
marijuana because his prescriptive drugs had unpleasant side 
effects and were not as effective in treating his symptoms; (2) 
medical research supported his experience; and (3) he was unable 
to obtain marijuana legally through physicians. 604 P.2d at 


1315. 

Remanding the case to the trial court for a determination of 
whether a medical necessity existed, the Washington appellate 
court declared: "If the court determines by a preponderance of 
the evidence that the defendant's actions were justified by 
medical necessity, the conviction should be set aside." Id. at 
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1317. On remand, the trial court found Diana not guilty on the 
basis of his medical necessity defense. See State v. Tate , 477 
A. 2d 462, 467 n.l (N.J. Super. Ct. 1984). 

The Diana court established the following guidelines. 

First, the derendant must have reasonably believed that his use 
of marijuana was necessary to minimize the effects of his medical 
condition. 604 P.2d at 1317. Second, no drug is as effective as 
marijuana for that purpose. Id . Third, the benefits derived 
from the marijuana outweigh the harm sought to be prevented by 
the prohibition. Id . 

d. State v. Bachman 

In State v. Bachman , 595 P.2d 287 (Hawaii 1979), the Hawaii 
Supreme Court recognized the medical necessity defense to a 
marijuana possession charge. The brief opinion in Bachman fails 
to identify what medical condition was asserted. The court 
simply noted that the defendant 1 s failure to present any medical 
testimony at trial precluded his ability to raise the issue on 
appeal. Id. at 288. Accordingly, the Bachman court affirmed the 
defendant's conviction for possessing marijuana. 

e * Queen v. Parker 

Recently, in Queen v. Parker , a Canadian case with striking 
factual ^similarities to the case at bar, a person suffering from 
epilepsy raised a medical necessity defense to a charge of 
possessing marijuana. On December 15, 1987, the Provincial Court 
in Brampton, Ontario found Parker not guilty on the basis of 
medical necessity. The Attorney General of Canada appealed and, 
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on November 17, 1983, the District Court of Ontario dismissed the 

appeal, upholding the triai court's conclusion that Parker's 
epilepsy justified his use of marijuana, 
f. State v. Tate 

One other reported case of medical necessity as defense to a 
marijuana possession charge involved a defendant who suffered 
from quadriplegia. Based on an informant's tip that Michael Tate 
was selling narcotics from his parents' home to high school 
students, the police obtained a search warrant and seized a large 
amount of marijuana, a scale, paraphernalia and money. He was 
originally charged with possessing marijuana with intent to 
distribute, but subsequently indicted only for simple possession. 

Tate notified the prosecution that he intended to rely upon 
the statutory defense of "justification," based upon his medical 
condition, asserting that his use of marijuana provided relief to 
his quadriplegia. The prosecutor moved to strike the defense, 
contending that a claim of medical necessity was outside the 
ambit of the statutorily codified defense of justification, and 
that the defense was precluded by Tate's failure to seek a 
prescription under New Jersey's Controlled Dangerous Substances 
Therapeutic Research Act. 

The trial court denied the motion to strike the defense. 

I 

See State v. Tate , 477 A.2d 462 (N.J. Super. Ct. 1984). The 
decision was affirmed by an intermediate appellate court. See 
State v. Tate , 486 A.2d 1281 (N.J. App. 1935). The New Jersey 
Supreme Court, however, by the^slimmest of margins (4 to 3) and 
over vigorous dissents, 'reversed the trial court's decision. See 
State v. Tate , 505 A.2d 941 (N.J. 1986). 
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The Tate majority's conclusion that the quadriplegic 
defendant could not claim medical necessity as a defense to 
1 marijuana charges was based primarily upon its strict 
:: construction of a statute defining the defense of justification. 

Ef 

That statute provided: 

Conduct which would otherwise be an offense 
is justifiable by reason of necessity to the 
extent permitted by law and as to which 
neither the code nor other statutory law 
detining the offense provides exceptions or 
defenses dealing with the specific situation 
involved and a legislative purpose to exclude 
the justification claimed does not otherwise 
plainly appear. 

N.J. Stat. Ann. §2C:3-2(a). According to the majority, the 
purpose underlying the New Jersey Penal Code was a "broad and 
sweeping codification of the common law development of criminal 
law, which would shift the responsibility for defining the scope 
or former common law defenses from the courts to the legislature, 
and remove any judicial discretion in defining the scope of such 
defenses. 505 A.2d at 943. The legislative history of the 
revised Penal code indicated that Section 2C:3-2(a) was intended 
to define the legitimate scope of the justification defense. Id. 

Applying that statute to the facts presented, the Tate 
majority concluded that the defendant failed to satisfy all three 
criteria. Id . at 944. The majority first observed that the 
legislature's classification of marijuana as a Schedule I 
controlled substance constituted its specific rejection of any 
potential medical use for marijuana. Id. The Tate majority 
further observed that in defining the offense of possessing 
marijuana, the legislature created a medical necessity exception 
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prohibiting the possession of controlled substances only when 
nnssessor does not have a valid prescription. Id. at 944-45. 
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aU se Tate had no prescription for marijuana, he was precluded 


from asserting the justification defense. Id. at 945. Finally, 
-he majority noted that the legislature's purpose in enacting New 


jersey's Therapeutic Research Act was to exclude a medical 
necessity defense to those who fail to obtain a permit under that 


act for using controlled substances. Id . 


Based on this analysis, the Tate majority concluded that the 


legislature had specifically contemplated the medical necessity 
defense, provided a specific exception dealing with medical 


necessity, and intended to exclude the defense in all other 


circumstances. Id. The statute, therefore, precluded Tate’s 


justification defense and prevented the court from considering 


the common law defense of necessity. Id. 


The majority's analysis in Tate is wholly inapplicable to 


the case at bar. Unlike New Jersey, there is no Minnesota 


statute defining the common law defense of necessity, and 


■til! 
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Minnesota's prohibition of controlled substances does not contain 




an exception for a valid prescription; in fact, Minnesota 


physicians cannot legally prescribe Schedule I controlled 






substances. See Minn. Stat. §§152.11, 152.12. Moreover, unlike 


its New Jersey counterpart, the scope of the Minnesota 


Therapeutic Research Act is limited to qualified cancer patients 


receiving chemotherapy. See id. §152.21. These critical 


distinctions render the Tate majority's analysis inapplicable to 


the instant case. 
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2 . Principles of the Medical Necessity Doctrine 
Although most early decisions involved circumstances posing 
a threat to the defendant's life, "later decisions recognized the 
apolicability of the defense to acts prompted by a fear of 
deteriorating health." Note, Medical Necessity As a Defense to 
Crim inal Liability : United States v.Randall , 46 Geo. Wash. L. 
Rev. 273, 281 (1978). The ancient common law necessity defense 

requirement that the circumstances threatened the defendant with 
immediate harm does not apply to medical necessity cases. As one 


commentator observed: 

If a progressive disease threatens health, 
preventive action need not wait until the 
disease reaches an advanced state. In 
medical necessity cases, the immediacy 
requirement must yield to the reality that 
many medical conditions are arrested either 
when initially detected or not at all. 

Incipient medical conditions thus justify 
conduct under a theory of medical necessity. 

Id . at 290 (footnote omitted). 

Justice Handler, one of the dissenting justices in State v. 
Tate , similarly recognized that "in certain circumstances [where] 
a progressive disease threatens health, preventive action need 
not wait until the disease reaches an advanced state." 505 A.2d 
at 955. Consequently, a medical necessity defense "may be 
applicable to acts prompted primarily by a reasonable fear of 
deteriorating health." Id . The defense applies equally "to a 
continuing condition as well as to an isolated incident." Id . 

The medical necessity defense requires a balancing of the 
accused's interest in using marijuana against the governmental 
interest in prohibiting its use in each particular case. 

Examining that governmental interest, the Randall court 
commented: 
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One of the oldest recognized drugs, 
marijuana was not regulated in the United 
States until the Pure Food and Drug Act of 
1906, which required that the presence of 
marijuana be indicated on the labels of 
products of which it was a component. The 
modern prohibition began in 1937, in response 
to primarily economic pressures without 
significant inquiry into its effects on users. 

More recently, the 1970 Controlled Substances 
Act continued the prohibition of the use of 
marijuana, but a Presidential Commission was 
appointed to study its effects.... 

Medical evidence suggests that the 
prohibition is not well founded. Reports 
from the President's Commission and the 
Department of Health, Education and Welfare 
have concluded that there is no conclusive 
scientific evidence of any harm attendant 
upon the use of marijuana. According to the 
most recent HEW study, research has failed to 
establish any substantial physical or mental 
impairment caused by marijuana. Reports of 
chromosome damage, reduced immunity to 
disease, and psychosis are unconfirmed; 
actual evidence is to the contrary. 

Furthermore, unlike the so-called hard drugs, 
marijuana does not generally appear to be 
physically addictive or to cause the user to 
develop a tolerance, requiring more and more 
of the.drug for the same effects. The 
current HEW report also notes the possibility 
of valid medical uses for this drug. 

104 Daily Wash. L. Rptr. at 2252 (footnotes omitted). 

It is against this minimal governmental interest that an 

individual's fundamental right to protect his health must be 

weighed. As recognized in Randall , "[t]he right of an individual 

to protect his body has been weighed by several courts against 

the interests of the government in guarding the health and morals 

of the general public." Id . at 2252-53. Among the most 

significant cases in which this balancing occurred were Roe v. 

\ 

Wade, 410 U.S. 113 (1973), and Doe v. Bolton, 410 U.S. 179 
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(1973)< invalidating prohibitions of abortions, which "stressed 

fundamental nature of an individual to preserve and control 

her v, 0 dy...." Randall , 104 Daily Wash. L. Rptr. at 2253. 

The right to protect one's body has also been recognized in 

the context of the government's prohibition of laetrile. See , 

„ 0 Rutherford v. United States, 399 F. Supp. 1208 (W.D. Okla. 

—--- 

1Q75). The Rutherford court concluded that the Food and Drug 

a# 

Administration's ban against administering laetrile to cancer 
patients denied freedom of choice for treatment to alleviate or 
cure their cancer, and thereby deprived them of their life, 
liberty or property. The significance of the abortion and 
laetrile decisions "lies in the revelation of how far-reaching is 
the right of an individual to preserve his health and bodily 
integrity." Randall , 104 Daily Wash. L. Rptr. at 2253. 

In balancing these competing interests, the Randall court 
determined that the harm Randall sought to avoid (potential 
blindness) outweighed the harm of growing and using marijuana. Id. 
The court observed that: (1) no adverse effects of using 

marijuana had been demonstrated; (2) Randall's use of marijuana 
would not harm innocent third parties; (3) any adverse effects 
from the marijuana would be suffered by Randall alone; and (4) by 
growing his own marijuana, Randall was not contributing to the 

l 

illegal trafficking in this drug. Id . 

The dissenting opinions in Tate provide additional guidance 


I 


in balancing the competing individual and governmental interests 
Justice Handler observed: 
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Society clearly has a compelling interest 
grounded upon universal, humanitarian 
impulses in not having an individual suffer 
needlessly. The sever, debilitating 
conseguences inherent in the personal plight 
of a quadriplegic's recurring violent, 
spastic contractions summon the compassion of 
the community. The relief of such individual 
suffering takes on greater social 
significance than the societal benefits to 
be derived from imposing criminal sanctions 
upon the afflicted individual for his or her 
possession of marijuana. 

505 A.2d at 957. Justice Garibaldi likewise commented: 

The State's purpose in prohibiting the use of 
marijuana generally is not furthered by 
prohibiting the use of marijuana in certain 
exceptional cases—for example, by denying a 
cancer victim relief from excruciating pain, 
a glaucoma victim a chance to preserve his or 
her sight, or a quadriplegic or multiple 
sclerosis victim relief from continuous 
recurring spastic contractions. In such 
cases, marijuana is the only medical 
treatment that ameliorates the condition or 
relieves the pain without deleterious side 
effects. 


The cases also impose certain procedureal requirements to 
raising a medical necessity defense. For example, according to 
the Diana court, medical testimony is required to corroborate a 
defendant's assertion that he reasonably believed his use of 
marijuana was necessary to protect his health. 604 P.2d at 1317. 
The trial court in Tate similarly "ruled that a defendant who 

V 

seeks to assert medical necessity as a justification defense must 
demonstrate by competent evidence that he has a medically 
recognized condition, that his condition is life- or 
sense-threatening, that the us^ of an illicit substance 
ameliorates the condition or relieves the pain, and that no 
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legal, prescribable substance can provide similar relief without 
deleterious side effects." Tate , 505 A.2d at 953-54 (Handler, 
j., dissenting). The Bachman court also required a showing by 
competent medical testimony of the beneficial effects of 
marijuana use upon the defendant's condition, as well as the 
ineffectiveness of prescriptive medications. 595 P.2d at 288. 

The courts have also required the defendant to prove the 
medical necessity defense by a preponderance of the evidence. 

See Randall , 104 Daily Wash. L. Rptr. at 2254; Mussika , 14 Fla. 

L.W. at 3; Diana , 604 P.2d at 1317. See also Tate , 505 A.2d at 
955 (Handler, J., dissenting). 

These procedural requirements will limit the impact of the 

medical necessity defense to relatively few charges of marijuana 

jjjm' 

possession. As Justice Handler observed, these "[sjtrict and 

workable standards governing the application of this defense can 

eliminate the risk of its abuse while at the same time accomodate 

the special individual situation deserving of the defense." Id . 

at 953. The Randall court assessed the limited impact of the 

medical necessity defense: 

Recognition by the Court of this defense will 
not have the effect of nullifying the statute. 

Medical necessity is difficult to 
demonstrate, and would not be available to a 
sufficiently large number of those accused 
i. that it would support wholesale use of 

marijuana. Objective standards of proof can 
be developed without undue hardship, since 
the existence of a disease and its response 
to the drug can be demonstrated 
scientifically. In addition, permitting this 
limited use of marijuana, a drug with no 
demonstrably harmful effects, will not 
endanger the general^public in the way that 
her ion might. ■ 
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)4 Daily Wash. L. Rptr. at 2254 


In any 


case, the fear that the defense of medical necessity 


raay he abused does not justify the refusal to recognize the 
defense in appropriate cases. If this were so, the defenses of 
self-defense, duress and insanity would not be recognized. The 
fear that a defense may be abused justifies the creation of 
procedural requirements to prevent its abuse; it does not justify 
rejecting the defense entirely. 
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E _ E xclusion of the Medical Necessity Defense in the Case at Bar 

In response to Mr. Hanson's disclosure of his intention to 
raise the defense of medical necessity, the prosecutor filed a 
motion to exclude the defense "on the grounds that no such 
defense exists in the State of Minnesota...." Appellant filed a 
25 page memorandum in opposition to this motion. Six days later 
the trial court entered an order granting the prosecutor's motion 
This order was amended solely to indicate that the basis for the 
prosecutor's motion was "that the defense of medical necessity is 
unavailable as a matter of law in Minnesota and [that both 
parties had] stipulated that no factual issues exist for purposes 
of this motion and it was a legal decision." 

The two page memorandum attached to the trial court's 
orders reveals that the court concluded that the defense does not 


pv — 


a 


w 

■■ 

Si' 


exist in Minnesota as a matter of law. This was clearly 
erroneous in light of the Minnesota Supreme Court's explicit 
recognition of the general necessity defense in State v. Johnson , 
289 Minn. 196, 183 N.W.2d 541^(1971). See supra p.20. The 
specific defense of medical necessity is merely a natural, 




KBESHER, SINGER 8c SPENCE, LTD. 


1G16 PARK AVENUE 
MINNEAPOLIS, MINNESOTA 55404 


33 








inevitable and logical evolution of the inherently flexible 


necessity doctrine. See supra p. 21. Moreover, the trial 


, oU rt's conclusion is contrary to the overwhelming weight of 


authority from other jurisdictions. See supra pp. 21-25 


The trial court, therefore, clearly erred in excluding the 


medical necessity defense on the grounds that it does not exist 


in Minnesota 


p rp-j-j e Minnesota Constitution and the Court s 
Power to Do Justice 


Article I, Section 8 of the Minnesota Constitution provides 


generally: "Every person is entitled to a certain remedy in the 


laws for all injuries or wrongs which he may receive to his 


person...." The Minnesota Supreme Court has often recognized its 


power to do justice in individual cases, with or without resort 


to the constitution, and despite statutes to the contrary . S_ee 


In re Arbitration - Minnesota Airports Commission, 443 N.W.2d 519 


(Minn. 1989); In re Kirby , 350 N.W.2d 344, 348 (Minn. 1984); 


State v. C.A., 304 N.W.2d 353 (Minn. 1981); In re Greathouse , 189 


Minn. 51, 248 N.W. 735 (1933). Federal law allows even prison 


inmates, irrespective of their crimes, to have medical treatment 


Estelle v. Gamble, 429 U.S. 97 (1976). States, or course, can 


provide greater (but not less) protection to individual rights 


than the federal constitution does. See State v. Oman , 261 Minn 


10, 110 N.W.2d 514, 522 (1961); Fleming & Nordby, The Minnesota 


Bill of Rights: "Wrapt in the Old Miasmal Mists ", 7 Hamline L. 


Rev. 51 (1984) 




BESHER, SINGER & SPENCE, LTD. 

1616 PARK AVENUE 
Minneapolis, Minnesota sr,40.i 


34 











http:MJHkit.com - DEMO 


T - ne court has "inherent power" to do justice "whether any 

-form of remedy has been granted or not." In re Peru ion, 

previous -L- 

pnration of the Bar, 216 Minn. 195, 12 N.W.2d 515 (1943). 

^ 0 1 - ———~ " 

Th is case presents an opportunity for the court to do justice in 
a n unusual, even unique case, and to display a compassion which 
the law does not often enough yield. Thus, although we believe 
the more narrow grounds urged earlier in this argument are the 
proper basis for the decision here, these more expansive notions 
of the power and duty to do justice guide us to the same 
conclusion. 


\ 
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J the trial court erred in finding appellant guilty despite 

HIS NECESSITY DEFENSE. 

Mr. Hanson immediately moved the court to reconsider its 
uling excluding the necessity defense. An evidentiary hearing 
s conducted, at which testimony of three expert witnesses was 


presented. Due to extraordinarily inclement weather, with the 
prosecutor's assent, the court permitted Mr. Hanson to testify by 
way of affidavit. Despite the unrebutted testimony of Mr. Hanson 
and his three expert witnesses, the court affirmed its previous 
ruling. The parties proceeded pursuant to State v. Lothenbach , 
296 N.W.2d 854 (Minn. 1980), without a jury on the record already 
made, and the lower court found him guilty. 

A careful review of the evidence shows Mr. Hanson sustained 
his burden of demonstrating a medical necessity defense. Indeed, 
if he did not, there can truly be no such defense in Minnesota, 
for rarely if ever will a more compelling case appear. 

A medical necessity defense requires the accused to show a 


genuine 


medical disoreder. See State v. Mussika, 14 Fla. L.W. 1, 


3 (Fla. Cir. Ct. 1988). See also State v. Tate , 505 A.2d 941, 
953-54 (N.J. 1986)(Handler, J., dissenting)(1ife-threatening or 

sense-threatening condition). Mr. Hanson undisputealy is 
afflicted with epilepsy, a serious sense-threatening medical 
disordei;. The accused must not have caused this medical 
condition. See United States v. Randall , 104 Wash. Daily L. 

Rptr. 2249, 2252-53 (D.C. Super. Ct. 1976); Mussika , 14 Fla. L.W. 
at 3. It is not and cannot be contended that Mr. Hanson caused 
his epilepsy. \ 
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He must demonstrate he reasonably believed marijuana was 
necessary to minimize the effects of his condition. See State v 
Diana, 604 P.2d 1312, 1317 (Wash. App. 1979). Mr. Hanson's 
belief that marijuana was necessary to control his epileptic 
seizures was based initially upon the advice of a 
psychologist and his independent research, and his 
experimentation with marijuana over several years corroborated 
this . 

This belief must be corroborated by medical testimony. See 
Diana , 604 P.2d at 1317. Dr. David Rosenbaum, a neurologist 
specializing in the treatment of epilepsy (what better expert 
could there be?), confirmed that marijuana was necessary to 
alleviate Mr. Hanson's epilepsy. 

The decision to use marijuana must have been genuinely and 
reasonably tailored to minimize the effects of his medical 
condition. See Mussika , 14 Fla. L.W. at 3. The sincerity of 
Mr. Hanson's belief is demonstrated by his long history of being 
open and honest about his medicinal use of marijuana, which 
clearly was reasonably tailored to controlling the frequency and 
severity of his seizures, as well as avoiding the delerterious 
side effects from his prescriptive medications. 

He must show that his use of marijuana ameliorates the 
effects of his medical condition. See Tate , 505 A.2d at 953-54 
(Handler, J., dissenting). Medical testimony must corroborate 
these beneficial effects. See State v. Bachman , 595 P.2d 287, 
288 (Hawaii 1979). The record^ reveals that Mr. Hanson 
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ccessfuliy decreased the frequency and severity of his 
niieptic seizures and avoided the adverse side effects of his 
rescribed drugs, and Dr. Rosenbaum corroborated these points. 

The accused must also demonstrate that no licit alternative 
available to him was as effective as marijuana in minimizing the 
effects of his medical condition without deleterious side effects 


See 


Randall, 104 Wash. Daily L. Rptr. at 2252-53; Tate , 505 A.2d 


at 953-54 (Handler, J., dissenting); Diana , 604 p.2d at 1317. 

The ineffectiveness of prescriptive medications must also be 
corroborated by medical testimony. See Bachman , 595 P.2d at 288. 
The record reveals that the medications prescribed over the years 
were not as effective as marijuana in controlling the frequency 
and severity of Mr. Hanson's epileptic seizures, and unlike 
marijuana, these alternatives caused serious adverse side effects. 
His inability to obtain similar relief from the medications was 
also corroborated by the testimony of Dr. Rosenbaum. 

Benefits derived by marijuana must be shown to outweigh the 
harm sought to be prevented by the legislative prohibition 
against its use. See Randall , 104 Wash. L. Rptr. at 2252-53; 
Mussika , 14 Fla. L.W. at 3; Diana , 604 P.2d at 1317. The 
benefits Mr. Hanson derived consisted of both a significant 
reduction of the frequency and severity of his epileptic 
seizures, and an elimination of the serious side effects from his 
prescriptive medications. Benefits such as these overwhelmingly 
outweigh the minimal governmental interests in prohibiting 
someone like Gordon Hanson from using marijuana for legitimate 
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medicinal purposes. See supra pp. 28-31. It need not ioe shown 
the interest in generally restricting marijuana is less than the 
benefits, since no plenary legalization is sought. 

Finally, recognition that it was medically necessary for a 
oerson afflicted with epilepsy to use marijuana is not without 
precedent. As we have noted, a Canadian appellate court recently 
upheld an acquittal on the basis of medical necessity of an 
epileptic charged with possessing marijuana. See supra pp. 24-25. 
And, in addition to the expert testimony presented in the case at 
bar, widespread medical research demonstrates the therapeutic 
value of treating epilepsy with marijuana. See e.g. , National 
Organization for the Reform of Marijuana Laws v. Drug Enforcement 
Administration , 559 F.2d 735, 749 (D.C. Cir. 1977); HEW Fifth 
Annual Report to the U.S. Congress, Marijuana and Health 117-27 
(1975); Horowitz, Marijuana Derivative Reported to Curb Epilepsy 
in First Trial , Medical Tribune, Jan. 14, 1981, at 10; Consroe, 

Wood & Buchsbaum, Anticonvulsant Nature of Marijuana Smoking , 235 
J.A.M.A. 306 (1975). 

Failure to recognize Gordon Hanson's medical necessity 
defense would create a paradoxical injustice. The defense of 
necessity would be available in a murder case, but not in a case 
merely involving charges of marijuana possession. Minnesota 
physicians can legally prescribe dangerous drugs such as cocaine 
and morphine, but anomalously cannot prescribe marijuana—a 
relatively harmless drug. Gordon Hanson finds himself in an 
intolerable position where, to treat his epilepsy, he is forced 
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py the law to use dangerous, highly addictive, mood altering 
drugs (such as phenobarbital, valium, tranxene, dilantin and 
mycilin), but cannot obtain relief from marijuana—a far less 
harmful drug which, unlike prescriptive medications, does not 
cause deleterious side effects. Mr. Hanson should be encouraged 
and commended, rather than prosecuted, for reducing his reliance 
on these dangerous medications, which he did after a doctor 
suggested it. 

The case at bar presents this court with a very easy, albeit 
unusual case of necessity. Compared to heroin or LSD, for 
example, marijuana is a relatively harmless drug, and has a 
demonstrable, medically accepted therapeutic value in treating 
epilepsy. Society has nothing to fear from Mr. Hanson's use of 
marijuana. By growing his own, he was not contributing to the 
illegal traffic, and any adverse effects from his use of 
marijuana would be suffered by Hanson alone; no innocent third 
parties would be harmed. 

This case represents nothing more than the natural, logical 
and inevitable evolution of the law and of medicine. The law, 
especially the doctrine of necessity, must remain an organic 
creature. If it is to survive, the law must continue to grow and 

to change with the times. This is the essence of the common law 

* 

and, is an exemplary way, of the necessity defense. Long- 
established principles require that we recognize Gordon Hanson's 
medical necessity to use marijuana in his struggle to live a 
more normal life than would otherwise be possible because of his 
epilepsy. 
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ttT MINNESOTA STATUTES SECTION 152.09, SUBDIVISIONS 1(1) AND 
1 ' 1(2), AS APPLIED TO APPELLANT, VIOLATE HIS FUNDAMENTAL 

RIGHTS TO PRIVACY, PERSONAL AUTONOMY, DUE PROCESS OF LAW 
AND THE EQUAL PROTECTION OF THE LAWS, UNDER THE MINNESOTA 
AND FEDERAL CONSTITUTIONS. 

The Minnesota proscription against marijuana, as applied to 
the unique circumstances in this case, violates Mr. Hanson s 
fundamental rights to privacy, personal autonomy, due process of 
law and the equal protection of the laws, as guaranteed by the 
fourth, ninth and fourteenth amendments to the United States 
Constitution, and article I, sections 7, 8, 10 and 16 of the 
Minnesota Constitution. 

In Roe v. Wade , 410 U.S. 113 (1973), and Doe v. Bolton , 410 
U.S. 179 (1973), invalidating prohibitions of abortions, the 
Supreme Court recognized the fundamental right of individuals to 
control and preserve their bodies. See United States v. Randall , 
104 Daily Wash. L. Rptr. 2249, 2253 (D.C. Super. Ct. 1976). This 
right to protect one's health has also been recognized in the 
context of the government's prohibition of laetrile. See , e.g. , 
Rutherford v. United States , 399 F. Supp. 1208 (W.D. Okla. 1975). 
The Rutherford court concluded that the ban against laetrile 
denied cancer patients their freedom of choice for treatment, and 
thereby deprived them of their life, liberty or property. The 
significance of the abortion and laetrile decisions lies in the 
revelation of how far-reaching is the right of an individual to 
preserve his health and bodily integrity." Randall , 104 Daily 
Wash. L. Rptr. at 2253. 

\ 
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Like the federal government's ban against laetrile. 


I 


Minnesota's prosecution of Gordon Hanson for limited use of 
marijuana to alleviate his epilepsy unreasonably denies him his 
freedom to pursue the medical treatment which is most effective 
for him. The prosecution impermissibly infringes upon his 
fundamental right to protect his body from the scourge of 


H 


eoileptic seizures, and in these unique medical circumstances, 


■ ' 

I 


violates his constitutionally protected rights to privacy, 
personal autonomy and due process of lav;. 


Ja 


As a Florida court recently commented in State v. Mussika , a 
medical necessity case involving a defendant suffering form 


glaucoma: 




HI 


[T]he absolute prohibition against 
marijuana's use, even when such use may be 
therapeutically required to avoid grave and 
irreversible injury, appears on its face to 
be irrational. Such a sweeping, 
indiscriminate prohibition is not well 
founded. 

Surely the Florida legislature, when it 
embraced such a total prohibition, could not 
have foreseen the possibility that a socially 
abused substance like marijuana might prove 
to be of critical medical value to patients 
confronting life-threatening and 
sense-threatening diseases. 

In our haste to rightfully prosecute those 
who profit from the social trafficking and 
sale of illicit drugs we cannot become blind 
to the legitimate medical needs of those who 
are afflicted by incurable diseases and 
require appropriate medical care. To ignore 
the plight of such people renders the law 
callous to the most basic of all human 
rights: the right of self-preservation. 
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State v 


There is a pressing need for a more 
compassionate, humane law which clearly 
discriminates between the criminal conduct of 
those who socially abuse chemicals and the 
legitimate medical needs of seriously ill 
patients whose welfare and very lives may 
depend on the prudent therapeutic use of 
those very same chemical substances. 

. Mussika, 14 Fla. L.W. 1, 4 (Fla. Cir. Ct. 1988) 


This prosecution also violates Mr. Hanson's right to equal 
protection of the laws. The Minnesota prohibition against the 
use of schedule I controlled substances specifically does not 
apply to the use of peyote (a schedule I controlled substance, 
like marijuana) "in bona fide religious ceremonies of the 
American Indian Church...." Minn. Stat. §152.02, subd. 2(4) 
(1988). Thus, the statute expressly exempts from criminal 
prosecution the use of a schedule I controlled substance for 
religious purposes. 

Yet, there is no constitutional hierarchy which ranks the 
right to exercise freely one's religion as superior to the 
fundamental privacy right of personal autonomy or 
self-preservation. Consequently, by failing to exempt the 
medicinal use of marijuana to preserve one's health, the 
legislature has unconstitutionally and very selectively afforded 
religious freedoms greater protection of the laws. This 
disparate treatment of coequal constitutional rights clearly 
violates the guarantee of equal protection of the laws. 

The prohibition against the use of marijuana is also 
unconstitutional as applied to Gordon Hanson by virtue of 
Minnesota's THC Therapeutic Research Act. See Minn. Stat. 
§152.21 (1988). That statute exempts from criminal prosecution 
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"he medicinal use of marijuana toy qualifisd cancer patiento 

■1 

receiving chemotherapy. See id . at sutod. 6(1). The 

nislature's purpose in enacting this exemption was to provide 
J- cy 

these individuals with relief from certain side effects, nausea 
and vomiting, typically associated with chemotherapy. See id. at 

subd. 1/ 5(2). 

By permitting only chemotherapy cancer patients to use 
marijuana for medicinal purposes, the Act unconstitutionally 
affords them greater protection of the laws than exists for 
persons afflicted with other medical disorders, specifically 
I epilepsy, who suffer more deleterious side effects from their 
| prescribed treatment programs. Consequently, the statute 
I unreasonably and impermissibly grants chemotherapy cancer 

patients a greater right to personal autonomy than is possessed 
by those with other medical conditions who would benefit equally, 
if not more, from the medicinal use of marijuana. This disparate 
treatment of similarly situated groups of people clearly violates 
the guarantee of equal protection of the laws. 
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Conclusion 

For the reasons previously discussed, Gordon Hanson 
=spectfully requests this court to reverse his convictions for 
growing ana possessing marijuana, and direct that he be 


lischarged 


Respectfully submitted. 
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STATE OF MINNESOTA, 


ResDondent- 


1. Court of case origination: 
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The Honorable Dennis J. Murphy 
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STATEMENT OF THE CASE 
OF APPELLANT 

ROSEAU COUNTY DISTRICT 
COURT FILE NO. K-89-425 

APPELLATE COURT 
CASE NUMBER: 


Apnea1 is taken from an order entered on December 29, 1929 

denyinc Defendant’s Motion to Suppress evidence obtained as a 
result of a search and seizure, an Order entered on March 1£, 


1990 deny m 


o the State's Motion to exclude the defense of med: 


necessity’ 
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ocssession of a controlled substance entered on June 22, 1990. 
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Minn. Stat. §152.09, Subd. 1(1), 1(2). 
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Appellant pleaded not guilty to the charge, stipulated to 
the facts in the Complaint, and waived his right to a jury trial. 
The trial court convicted the appellant on both counts of the 
Complaint. Appellant contends that the search of his property on 
July 27, 1989 and the resulting seizure of evidence violated his 

fundamental protection against unreasonable searches and seizures. 
Appellant contends that Minn. Stat. §152.09, Subd. 1(1) and Subd. 
1(2) both on their face and as applied, violate his fundamental 
rights to privacy, personal autonomy, due process and the equal 
protection of the laws. Appellant also contends that the trial 
court erred in granting state's motion to exclude the defense of 
medical necessity. Appellant also contends that the trial court 
erred in finding the appellant guilty despite his necessity 
defense. 

5. Issues proposed to be raised on appeal. 

(1) Whether the trial court erred in finding the appellant 
guilty despite his necessity defense. 

(2) Whether the trial court erred in granting Stare's motion 
to exclude the defense of medical necessity. 

(3) Whether Minn. Stat. §152.09, Subd. 1(1) and Subd. 1(2) 

violate, either on their face or as applied, appellant's 

fundamental rights to privacy, personal autonomy, due process of 

law and the equal protection of the laws as guaranteed by the 

Fourth, Ninth and Fourteenth Amendments to the United States 

Constitution and Article 1, secrions 7, 8, 10 and 16 of the 

\ 

Minnesota Constitution. 

A 

SHEE, SIEGER S-- SPEE'CE, LTD. 
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( 4 ) Whether the search of appellant's property on July 2/, 
t 9 89 and the resulting seizure of evidence, violated appellant's 
fundamental protection against unreasonable searches and seizures 
under the Fourth and Fourteenth Amendments to tne United States 
Constitution and Article 1, section 10 of the Minnesota 

Constitution. 

6. Is a transcript required? If so, full or partial 

transcript? 

A full transcript of all proceedings is already part of the 


recora 








7. Is oral argument requested? If so, is argument 
requested at a location other than that provided in Rule i34.09 

Suba. 2? 

Oral argument is requested at a regular session of the cour 

in Ramsey County. 

8. Are formal briefs necessary? 

Yes . 

9. Names, addresses, zip codes and telephone numbers or 


attorney for appellant and respondent. 


For Appellant: 
Gordon Leroy Hanson 



Howard Ba 
t ty^isN'b'l 340 


' Me^hbesher, Singer & Spence, Ltd. 
1616 Park Avenue N 

Minneapolis, MN 55404 
Tel: {*612) 3 39-9121 1 


For Respondent: 

Hubert E. Humphrey, III 
Minnesota Attorney General 
55 Park Street 
Suite 200 

St. Paul, MN 55103 
Tel: (612) 296-7575 

Martin Berg 

Roseau County Attorney 
109 Second Street N.E. 
Roseau, MN 56751 
Tel: (218) 463-2088 


Dated: July 18, 1990 


A 











STATE OF MINNESOTA , 
COUNTY OF ROSEAU 


of Minnesota, 


Plaintiff, 


DISTRICT COURT 
NINTH JUDICIAL DISTRICT 
CRIMINAL DIVISION 
COURT FILE NO. K-89-425 


MOTION 


Gordon LeRoy Hanson, 


Defendant. 


rr-.Q. DEFENDANT, GORDON LEROY HANSON, AND HIS ATTORNEYS, HOWARD I. 

BASS, ESQ., MESHBESHER, SINGER & SPENCE: 

Tne State respectfully moves the Court to exclude any 
evidence at the trial of this matter regarding the alleged 
defense which the defendant is terming "medical necessity" ana 
any evidence which relates to the defendant's alleged epilepsy or 
alleged use of concrolled substances to treat the alleged 
epilepsy, on the grounds that no such defense exists m the State 
of Minnesota, and this evidence and testimony would be 
irrelevant and not otherwise admissible under the Rules of 


Evidence of the State of Minnesota. 
Da,ted: January 4, 15 90 . 
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Martin Ber&J Esquire 

Roseau Couljfcy Attorney 
A.ttorney for Plaintiff 
109 2nd Street Northeast 
Roseau, Minnesota 56751 
(218) 463-2088 
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STATE OF MINNESOTA 
COUNTY OF ROSEAU 


Rl' 

Beu, H-.-n 
Court ^o' ■ 
Rose^y £'$ 
By_k!Zk^ 


IN MSTRICT COURT 


NINTH JUDICIAL DISTRICT 


State of Minnesota, 

Plaintiff, 

vs. 

Gordon LeRoy Hanson, 

De fendant. 


ORDER 

File No. K-89-425 


The above-entitled matter was submitted to the undersigned, 
one of the judges of the above-named court, on the motion of the 
State, dated January 4, 1990, to exclude the defense of medical 
necessity, and upon the stipulation that the defense of medical 
necessity is unavailable as a matter of law in Minnesota and no 
fact issues exist. 

Mr. Martin Berg, Roseau County Attorney, argued on behalf of 
the State of Minnesota. 

Mr. Howard Bass, Attorney at Law, Minneapolis, Minnesota, 
argued on behalf of the defendant. 

Upon the memorandum of counsel and all of the records and 
file herein, the Court makes the following: 


ORDER 


1. The motion of the State to exclude the defense of 
medical necessity is GRANTED . 


The memorandum attached hereto is made a part of this 


Order. 
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Dated this 


& 


A 


day of March, 1990. 



Dennis J. Murpjry 
Judge of District Court 


MEMORANDUM 

The defendant in this case claims the medical necessity for 
the use of marijuana for his epilepsy. In reviewing Chapter 152 
of the Minnesota law, the legislature has classified marijuana as 
a Schedule I controlled substance. (152.02, Subd. 2(3)) The 
legislature has considered the medical necessity of certain , 

controlled substances. M.S. 152.11 provides for prescriptions ofj 
Schedules II, III, IV and V controlled substances and the 
procedures to be followed. M.S. 152.12 allows certain medical 
and dental practitioners to prescribe Schedules II, HI/ Iv and v | 
controlled substances. There is no such provision for Schedule I: 
controlled substances, or, specifically, marijuana. 

| 

i 

1 

Since the legislature did enact provisions for the medical 
use of certain controlled substances, they obviously considered 
whether marijuana could be used for medicinal purposes. In fact, 
in M.S. 152.21 the Minnesota legislature found that scientific 
literature indicated there may be promise for alleviating certain 
side effects of cancer chemotherapy and, as such, developed the 
THC Therapeutic Research Act. The legislature having considered 
the use of marijuana for medical purposes, and having developed a 
research program rather than allowing marijuana to be used for 
medicinal purposes, has determined, as of this date, that 
marijuana shall not be used for medical purposes. 

The defendant in this case has a previous conviction for 
possession of marijuana,\and upon that conviction appealed his 
case to the Minnesota Supreme Court. At the time of this appeal, 


A '"l 
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this defendant argued that the medical profession now recognizes 
that marijuana has a medicinal value and therefore classifying 
marijuana as a Schedule I controlled substance is 
unconstitutional. See State v. Hanson , 364 N.VJ.2d 786 (Minn. 
1985). The Court denied this argument and cited United State v. 
Fogarty , 692 F.2d 542 (8th Cir. 1982), cert, denied , 460 U.S. 
1040 (1983). The Fogarty case, as cited by the Hanson case, 

clearly rejects any argument of the use of marijuana for 
medicinal purposes. This Court will not and cannot overturn the 
legislative decision that marijuana shall be classified as a 
Schedule 1 controlled substance, and at this point medical 
research does not indicate that it has any medicinal purpose. 

DJM 

jms 

cc: Mr. Martin Berg 

Mr. Howard Bass 











State of Minnesota, 

Plaintiff, 

vs. 

Gordon LeRoy Hanson, 

Defendant. 


AMENDED ORDER 
File No. K-89-425 


The above-entitled matter was submitted to the undersigned, 
one of the judges of the above-named court, on the motion of the 
State, dated January 4, 1990, to exclude the defense of medical 
necessity, upon the basis that the defense of medical necessity 
is unavailable as a matter of law in Minnesota and both the 
plaintiff and defendant stipulated that no factual issues exist 
for purposes of this motion and it was a legal decision. 

Mr. Martin Berg, Roseau County Attorney, argued on behalf of 
the State of Minnesota. 

Mr. Howard Bass, Attorney at Law, Minneapolis, Minnesota, 
argued on behalf of the defendant. 

Upon the memorandum of counsel and all of the records and 
file herein, the Court makes the following: 

ORDER 

1. The motion of the State'to exclude the defense of 
medical necessity is GRANTED. 


2. The memorandum attached hereto is made a part of this 


Order. 
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day of March, 1990. 


MEMORANDUM 

The defendant in this case claims the medical necessity for 
the use of marijuana for his epilepsy. In reviewing Chapter 152 
of the Minnesota law, the legislature has classified marijuana as 
a Schedule I controlled substance. (152.02, Subd. 2(3)) The 
legislature has considered the medical necessity of certain 
controlled substances. M.S. 152.11 provides for prescriptions of 
Schedules II, III, IV and V controlled substances and the 
procedures to be followed. M.S. 152.12 allows certain medical 
and dental practitioners to prescribe Schedules II, III, IV and V 
controlled substances. There is no such provision for Schedule I 
controlled substances, or, specifically, marijuana. 

Since the legislature did enact provisions for the medical 
use of certain controlled substances, they obviously considered 
whether marijuana could be used for medicinal purposes. In fact, 
in M.S. 152.21 the Minnesota legislature found that scientific 
literature indicated there may be promise for alleviating certain 
side effects of cancer chemotherapy and, as such, developed the 
THC Therapeutic Research Act. The legislature having considered 
the use of marijuana for medical purposes, and having developed a 
research program rather than allowing marijuana to be used for 
medicinal purposes, has determined, as of this date, that 
marijuana shall not be used for medical purposes. 

The defendant in this case has a previous conviction for 

\ 

possession of marijuana, and upon that conviction appealed his 
case to the Minnesota Supreme Court. At the time of this appeal, 

A-10 
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this defendant argued that the medical profession now recognizes 
that marijuana has a medicinal value and therefore classifying 
marijuana as a Schedule I controlled substance is 
unconstitutional. See State v, Hanson , 364 N.W.2d 786 (Minn. 
1985). The Court denied this argument and cited United State v, 
Fogarty , 692 F.2d 542 (8th Cir. 1982}, cert, denied , 460 U.S. 
1040 (1983). The Fogarty case, as cited by the Hanson case, 
clearly rejects any argument of the use of marijuana for 
medicinal purposes. This Court will not and cannot overturn the 
legislative decision that marijuana shall be classified as a 
Schedule 1 controlled substance, and at this point medical 
research does not indicate that it has any medicinal purpose. 


DJM 


jms 

cc: Mr. Martin Berg 

Mr. Howard Bass 









STATE OF MINNESOTA 
COUNTY OF ROSEAU 


IN DISTRICT COURT 
NINTH JUDICIAL DISTRICT 


State of Minnesota, 

Plaintiff, ORDER 

vs. File No. K-89-425 

Gordon LeRoy Hanson, 

De fendant. 

The above-entitled matter came on before the undersigned, 
one of the judges of the above-named court, on the 23rd day of 
March, 1990, in the courtroom, Roseau County Courthouse, Roseau, 
Minnesota, upon the motion of defendant to reconsider the Court's 
order excluding the defense of medical necessity. 

Mr. Martin Berg, Roseau County Attorney, appeared on behalf 
of the State of Minnesota. Mr. Howard Bass, Attorney at Law, 
Minneapolis, Minnesota, appeared on behalf of the defendant. 
Defendant appeared personally. 

Upon all of the records and file herein, and the offer of 
proof made by the defendant, the Court makes the following: 

ORDER 

1. The motion of the State to exclude the defense of 
medical necessity is GRANTED . 

2. The memorandum attached hereto is made a part of this 
Order. 












MEMORANDUM 


It is still the opinion of this Court that the Minnesota 
legislature has considered the medical uses of marijuana and, 
with limited exceptions, marijuana has no medical value and 
therefore has been continued as a Schedule I controlled 
substance. Incorporated by reference is the memorandum attached 
to this Court's Order of March 8, 1990. 

At the time of the hearing the defense brought forward three 
witnesses, together with the affidavit of the defendant and the 
exhibits attached thereto. The State informed the Court that it 
w 7 ould not be conducting any examination, it being the State's 
position that an offer of proof requires only statements by the 
attorneys, although the State made no objection to the testimony 
of the proposed experts. 

It is necessary for the Court to make a determination 
whether the offer of proof made by the defendant would be 
admissible at the time of trial, and if it was enough to show 
that medical necessity could be a defense in this matter. To 
accomplish this, the Court intends to review the testimony of the 
various witnesses called. The first witness called was Dr. David 
Rosenbaum, a specialist in neurology with a subspecialty in 
epilepsy. Dr. Rosenbaum indicated that he had reviewed the 
defendant's medical records and testified there were certain side 
effects to the drugs previously used by the defendant. He 
testified that there are two newer drugs on the market which have 
not been used by the defendant in controlling his epilepsy. 

These drugs are Tegretol and Depakote. Dr. Rosenbaum stated that 
thebe drugs "seem to have little, if no, affects on cognitive 
function, producing sedation, memory problems." (See page 18, 
lines 4-7, transcript.) He also recited certain anecdotal 
studies, but indicated "one can't make too much of these kind of 
anecdotal studies." (Page 26, lines 10-11.) He further went 
on to indicate that the THC component of marijuana is not favored 
as a drug to treat 'epilepsy. (Page 28, lines 3 - 12.) He also 
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testified that the cannabidiol element in marijuana is worthy of 
investigation for actual use as a drug in the treatment of 
epilepsy. (Emphasis supplied.) (Page 28, lines 20 - 23.) 

In further testimony, he stated that marijuana could be 
useful in controlling epileptic seizures. (Emphasis supplied) 
(Page 30, lines 15 - 24.) However, he could not answer whether 
there is a cognitive impairment from THC. Dr. Rosenbaum's review 
of the medical records in his testimony the Court is of the 
opinion that defendant has available to him certain drugs that he 
has not used, or drugs that have not been given to him over a 
long enough period of time to determine their effectiveness and 
what, if any, side effects, there may be. Dr. Rosenbaum would 
not say, with reasonable medical, certainty, that the use of 
marijuana would be a method to treat the defendant's epilepsy. 
(Page 34, lines 12 - 16.) The form of treatment he said he would 
recommend for the defendant would be monotherapy rather than 
using a combination of drugs. He would treat defendant with 
Dilantin first, then if that didn't work he would treat defendant 
with Tegretol, and then Depakote. (Pages 35, 36 and 37.) 

In essence, Dr. Rosenbaum could only say that the 
cannabidiol ingredient of marijuana was worthy of investigation 
and could be useful in controlling epileptic seizures. From this 
doctor's review of the medical records and his testimony, it 
would appear that defendant has available to him certain drugs 
that he has not used or that have not been given to him over a 
long enough time to determine their effectiveness and what, if 
any, side effects there may be. 

‘ The second witness called was that of Dr. Dennis Petro, a 
neurologist who has worked with the FDA and large pharmaceutical 
corporations. He indicated that the drug Depakote has caused 
deaths, but in every case he could recall they have been children i 
and not adults. (See page 43, lines 9 - 22, transcript.) Dr. 
Petro was asked whether cannabidiol would be useful in treating 
and/or controlling epileptic seizures. He indicated from one 







published paper it was encouraging to a neuroscientist to further 
pursue the characterization of cannabidiol for epilepsy. 

(Emphasis supplied) (Page 55, lines 16 - 24.) Dr. Petro would 
not state, with any reasonable medical certainty, that the use of 
marijuana would be successful in controlling epileptic seizures. 
Dr. Petro, in addition, indicated that he had no competence to 
testify as to therapeutic affects of marijuana or whether it 
should be legalized for any reason. (Page 62, lines 21 - 25.) 


He further testified as to the difficulty in getting drugs 
approved by the FDA. He also described the various procedures 
that are necessary for obtaining a license to run an experimental 
program. 

The defense also called Mr. Robert Randall, who is one of 
four people with a prescription for marijuana. This prescription 
is for his glaucoma. The United States District Court for the 
District of Columbia, in United States v. Randall , found the 
defense of medical necessity available to Mr. Randall. In that 
case Mr. Randall's doctor testified that conventional medications 
were ineffective and that surgery, while offering some hope of 
preserving his vision, carried with it the risk of immediate 
blindness. Prior to trial, Mr. Randall also became involved in 
an experimental program. Mr. Randall indicates that he would 
required between 50 and 75 marijuana plants to supply him for a 
year. 

The defendant did not offer medical evidence that the 
treatment as recommended by Dr. Rosenbaum has been used in the 
past. No evidence was offered indicating any monotherapy for any 
length of time, or that the use of Dilantin, Tegretol or Depakote 
would effectively treat him. 


Defendant relies on the case of 


United States v. Randall, 


which was previously .mentioned in this memorandum. Using the 
reasoning applied by the Federal District Court, the District 
Court found that medical necessity cannot be used to shield an 
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actor from criminal responsibility if: (1) the duress or 

circumstance has been brought about by the actor himself; (2) the 
same objection could have been accomplished by a less offensive 
alternative which was available to the actor; or (3) the evil 
sought to be averted was less heinous than that performed to 
avoid it. 

| 

In this case, requirement No. 1 is met; that is, defendant • 
certainly did not bring on the epilepsy himself. The second 
requirement set out has not been met by the defendant. First, 
defendant has not, at least according to Dr. Rosenbaum's 
testimony, taken the medication for a long enough period and on a 
monotherapuetic basis to determine whether the Dilantin would be 
effective. He has also not used the two new drugs that are 
available, Tegretol and Depakote. Secondly, neither doctor would 
testify with reasonable medical certainty that marijuana would 
take care of the defendant's seizure problems. The words used by 
the doctors were "could" and "should be investigated further". 
Because of these reasons, the Court is not going to allow the 
defense of medical necessity. 

More troubling to the Court is in the affidavit of the 
defendant for this hearing, he indicated that normally 25 to 40 | 

plants would be enough. The testimony at the omnibus hearing 
indicated that he had planted 120 plants. It is defendant's 
claim that he planted these because of the drought conditions of 
the year before and the anticipated drought of 1989. The Court 
has great difficulty with this reasoning due to the fact that the 
plants were within 20 to 40 yards.of defendant's house. It is 
this Court's belief that if this marijuana was so medically 
important to the defendant, he certainly would have watered these 
plants and there would be no need to worry about the anticipated 
drought. 

i 

For all of the above reasons, the Court has determined that j 
the defense of medical necessity is not available to the 
defendant on this charge. 

DJM 

A'lU 
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STATE OF MINNESOTA ‘w * * IN DISTRICT COURT 

COUNTY OF ROSEAU NINTH JUDICIAL DISTRICT 


State of Minnesota, 

Plaintiff, FINDING OF GUILTY 

vs. File No. K-89-425 

Gordon LeRoy Hanson, 

Defendant. 


The above-entitled matter came on before the undersigned, 
one of the judges of the above-named court, on the 22nd day of 
June, 1990, in the courtroom of the Roseau County Courthouse, 
Roseau, Minnesota. 

Mr. Martin Berg, Roseau County Attorney, Roseau, Minnesota, 
appeared on behalf of the State. Mr. Howard Bass, Attorney at 
Law, Minneapolis, Minnesota, appeared on behalf of the Defendant. 
The Defendant appeared personally. 

The parties stipulated that the Court could take the 
discovery evidence, together with the evidence from the omnibus 
hearing in this matter, and make a determination of guilty or not 
guilty. 

The Court having reviewed the discovery, together with the 
testimony taken at the omnibus hearing, makes the following: 

FINDINGS OF FACT 

*. 1. Defendant, Gordon LeRoy Hanson, had growing in his 
garden at his home approximately 120 marijuana plants. 

2. Defendant knew or believed that he was growing 
marijuana, which plants were under his possession and control. 

\ 

3. This all occurred on the 27th day of July, 1989 in 

A'H 











Roseau County, Minnesota. 

From the foregoing Findings of Fact, the Court makes the 
following: 

CONCLUSIONS OF LAW 

1. The State has proved beyond a reasonable doubt that the 
defendant manufactured and possessed marijuana in Roseau County, 
Minnesota on July 27, 1990. 

From the foregoing Conclusions of Law, IT IS ADJUDGED AND 
DECREED: 

1. That Defendant is guilty of the crime of manufacture of 
a controlled substance, to wit: marijuana, contrary to M.S. 
152.09, Subd. 1(1); 152.02, Subd. 2(3); 152.01, Subd. 9; 152.01, 
Subd. 7; and 152.15, Subd. 1(3)(ii) 

2. That Defendant is guilty of the crime of possession of a 
controlled substance, to wit: marijuana, contrary to M.S. 

152.09, Subd. 1(2); 152.02, Subd. 2(3); 152.01, Subd. 9; 152.15, 
Subd. 2(2). 



Judge of District Court 

jms 

cc: Mr. Howard Bass 

Mr. Martin Berg 
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feu«V S PROCEDURE 
Kcal Necessity 

ni , „ n , nuiltv of nossess.on of marijuana 
M dant , Hetenle of meoscat n6C9Ss,ty where nB 
F s8 k° nncestion ot marijuana smoxe had 
&s ,M L n ?Vn his ev° condition, normalizing 
KSfSSS™ !lSw..«.nj visual a,.!..- 

_ ctaT^S v. RANDALL. Super. 
2D ST 65°23-75, November 2-», 
Washington. 3 . John Karr 
at. Rickard Stalker ior United 


I ETON. J.: On August 27. 1975, 

Robert C. Randall was arrested and 
h possession of a dangerous drug, 
a narcotic, marijuana, in violation 
33-702iaiU) and 33-402 respec- 
_he District of Columbia Code, 
moved to suppress these items as 
Herring- that they were tne fruit oi 
iarch. After argument, the motion 
1 with respect to tne LSD. and tne 
•haree subseauently dismissed; tne 
is denied with respect to the 
An additional pre-trial request, a 
Sion to dismiss on constitutional grounds, 
.withdrawn. The case came ior trial by tne 
w on Julv 20 and 22. 1976. arter the 
' jnletion of'which this matter was taken 
der advisement. Post trial briers were 
rited, and a memorandum on benaiJ ol tne 
iendant. was received on SeptemDer 14. 
ivingbeen recessed between SeptemDer u 
i j October 20, and after further delay 

K med by the illness of the trial judge, the 
pursuant to due deliberation and upon 
eration of defendant s post trial sud- 
ission, now renders this decision. 

FACTS- 

The {acts are not in dispute. The govern- 
jent has established, and the defendant nas 
Jot attempted to refute, that on or about 

I igust 21, 1975, police officers in the course 
their normal duties noticed wnat they 
lieved to be cannabis plants on the rear 
rchand in the front window* oi defendant s 
hdence. On the basis of these observations 
N a field test which confirmed the presence 
t'THC, the active ingredient of marijuana, a 
"~'nt was issued and a search, of me 
—ses conducted on August 23, 19,5. 
eral plants and a cried substance later 
Ratified as marijuana were seized, and 
fdendant's arrest followed. 

1 At trial, the government s evidence oemon- 
F*led that the substance seized at defeno- 
1815 residence was marijuana, possession o: 
F^rh is prohibited 1 by D.C. c,ode Sec.ion 
thus establishing all the elements ol 

A* 3 noted hereinafter. marijusna is not totally 
«ibiw under D.C. Code 33.402 et «I. However. in view 
^'federal proscription. the Cour. notes th»t marijuana 
/ *b« posneisec legally in the District ol Coiuronia. 


the crime charged. Moreover, defendant 
admitted that he had grown the marijuana m 
question and that it was intended ior his 
oersonal consumption. He furtner testified 
that he knew that possession and use of this 
narcotic are restricted by law. 

Defendant nonetheless sought to exonerate 
himself through the presentation of evidence 
tending to show that his possession of the 
mariiuana was the result of medical necessity. 
Over government objection of irrelevancy, 
defendant testified that he had Degun expe¬ 
riencing visual difficulties as an undergradu¬ 
ate in the late 1960's. In 1972 a local 
ophthalmologist. Dr. Benjamin Fine, diag¬ 
nosed defendant's condition as glaucoma, a 
disease of the eye characterized Dy the 
excessive accumulation of fluid causing in¬ 
creased intraocular pressure, distorted vision 
and, ultimately, blindness. Dr. Fine treated 
defendant with an array of conventional 
drugs, which stabilized the intraocular pres¬ 
sure when first introduced but became 
increasingly ineffective as defendant s toler* 
ance increased. By 1974, defendants intra¬ 
ocular pressure could no longer be controlled 
bv these medicines, and the disease nad 
progressed to the point where defendant had 
suffered the complete loss of sight in his right 
eve and considerable impairment ot vision in 

^De^nite the ineffectiveness of traditional 
treatments, defendant during tins period 
nonetheless achieved some relief through the 
inhalation of marijuana smoke, r earing^ tne 
legal conseGuences, defendant did Dot iniorm 
Dr Fine of his discovery, but after his arrest 
defendant participated in an experimental 
program being conducted by ophthalmologist 
Dr.'Robert Kepier under the auspices ol the 
United States Government. Dr. Kepler tes¬ 
tified that his examination of the defendant 
reveaied that treatment with conventional 
medications was ineffective, and also that 
surgery, while offering seme hope of preserv- 
ing the vision which remained to defendant, 
also carried significant risks of immediate 
blindness. The results of the experimental 
program indicated that the ingestion of 
marijuana smoke had a beneficial elfect on 
defendant s condition, normalizing intraocular 
pressure and lessening visual distortions. 


OPINION 

This is a case of first impression in_ this 
jurisdiction, one which raises significant 
issues. Consequently, the Court recognizes its 
responsibility to set forth clearly and in some 
depth its understanding of the applicable law. 
The legal questions presented by this case can 
be stated as follows: 

1. Does the common law recognize the de¬ 
fense of necessityyin criminal cases? If so, 
what are its parameters? 

2. Have the elements of a necessity de¬ 
fense been established here? 

These Questions will be dealt with separately 
in the discussion which follows. 


I Does the common law recognize the 
defense of necessity m criminal cases' JJ 
so, what are its parameters' 

Although the defense of necessity was 
seloom raised successfully at common law • ‘ 
the existence of such a defense has been 
recognized bv legal scholars since the turn of 
the twentieth century. Prolessor Courtney 
K.ennv has noted, for example, that the same 
logic which prevents the imposition of civil 
liability in situations in which one has narmeo 
the person or property of anotner m oroer to 
avoid a greater harm may also be applicable w 
certain criminal cases. 3 . Similarly, C arx and . 
Marshall in their treatise on criminal law note 
several situations in which the necessity- 
defense may be raised to criminal charges.* 
This common law deiense is also recognised by 
such legal scholars as William L. Buroick,_ 
Roliin F. Perkins, 6 and M. Cherif Bassoumi . 1 
More recently, the necessity defense nas been 
considered in leading law reviews > m modern 
reference wonts.& cases,« the Mooel Penal 
Code and the various state laws wnicn have 
been revised under its influence, u Wnne a 
consensus has not been reached concerning 
the specific contours of the deiense. there is 
substantial unanimity in the belief that such a 
defense exists. 

As Clark and Marshall, supra, note: 

An act which would otherwise be a crime 
may oe excused if the person accuseo can 
show that it was done only m oroer to avoid 
conseauences which could not otherwise oe 
avoided, and which, if they had lolicwed. 
would have inflicted upon him, or upon 
others whom he was bound to protect, in¬ 
evitable and irreparable evil. 12 

Necessity is the conscious, rational act of one 
who is not guided by his own free will. It 
arises from a determination by the individual 
that any reasonable man in his situation wouiO 
find the personal consequences of violating tne 
(Cont'd. on p. 2251 - Necessity) 

2. As Judre Leventhal noted in United Stales v. Moore. 
4S6 F.2d 1139.158 U.S. App. D.C. 375. 417 (D-C-Cd. 19731. 
the common law deiense ol necessity has been more 

discussed than litigated . n0 (T7l 

3 C Kenny, Outunel of Criminal Law 68- ,0 (19071. 

4. W. Clark and W. Marshall. Treats i on the Law of 

Crimes 104 et set). (4th ed. IMOi- naifi) 

5. W. Burdick, ne Law of Crime 2o0 

e, R. Perkins .Ptrimrm CranmatLawtoUZnli ed. 1969). 
7. M. Bajsouini. Criminal Law and Ue Processes 108 et 

Senior example. FIetcher TheMiindiialLaCum of 
Exnitinc Conditions. 47 £. Cal. L. Rev. ..-4 (1974,. aDd 
Note. Justification: The Impact of the Mooel Pend Coae on 
Statutory Reform, 75 Coium. L. Rev. 914 <19 >a). 

6. See. for example, 1 R. Anderson * "arums 

u. and Procedure 403-405 U9o<), 21 Am Jr 2d Crrmmal 

A S Le sample eases will be discussed hereinafter. 

U. Model Fenal Code. 63.01 and 3.02. and Comment 
(Tent. Driit No. 6. 9, 10. 1568). 

12. W. Clark aad W. .Marsnali. coce <■ tuym. __ 
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Councilman Arrington Dixon. D-Four 
has announced his mtroauction of the Urnck 
Buck and Tax Relief Act of 1976. a bu) to 
legalize several forms of gambling, inducing, 
but not limited to bingo, numbers, on ana oil 
track betting, raffles and similar games of 

chance in the District. , _ 

This bill does not create a separate lottery 
commission as in many states, but would, 
create a District of Columbia Lottery Aamtn- 
istration which would be managed by an 
Administrator housed within the Department 
of Finance and Revenue. The purpose ot tms 
legislation, says Dixon, "is to provide an 
additional source of revenue for me District 
Government while providing a sound ionn ol 
tax relief for District Residents.” 

Generally, the bill follows Maryland Lottery 
Law Advised that the Maryland Lottery 
reached a record 52 million per week sales in 
September, Dixon expressed his concern that 
D C was losing thousands of dollars in 
possible revenue to neighboring juris auctions. 

The Director of the Department oi r inance 
and Revenue is authorized to promulgate 
rules and regulations to carry out the purpose 
of the legislation a Ad also delegate this 
authority to the Administrator of the Lottery 
Administration. Aii monies received Irom tne 
gross sales of lottery tickets iess tne commis¬ 
sion of authorized selling agents are placed in 
a special account known as the Lottery r und. 
Under a scheme to be devised by the adminis¬ 
trator, all ticket sales will be split Detween tbe 


2251 . 

District Government and the winners. Both 
dailv and non-Oaiiv tickets are authorized to 
be sold and ticket agents are directed to 
receive ud to 5°rc of the purchase once o. tneir 
gross sales ana are also entitled to a SDecial 

windfall in certain cases to encourage 

M CRing this as, "an effort to substantively 
address the grave and burdensome tax cnsis 
currently facing District Residents. DLxon 
admits. ”1 realize that this aoes not proviae 
the plenary answer to our tax proDiem, but 
everyone can use a quick buck'now and men, 
even t he District Government. _ 

NECESSITY 

(Cont d. from p. 2249) 

law less severe than the consequences of 
compliance. « While the act itself is voluntary 
in the sense that the actor consciously oecioes 
to do it, the decision is dictated by the aDsence 
of an acceptable alternative. Unuke compul¬ 
sion or duress, necessity arises Irom tne press 
of events rather than through tne imposition 
on the actor of the will of anotner person. << 
Traditionally, the aeiense ot necessity has 
been characterized as being eitner a justiiica- . 
tion of or an excuse for crimmal activity.As 
a justification, the concept has been used to 
negate the criminal nature of a prohibited 
activity. This position is based upon a 
conception of criminality as a combination of 
prohibited act and an evil state o. mind. 
Where the crimmal act was compelleo b> 
outside circumstances rather than through the 
exercise of the actor's free will, tne requisite 
criminal intent is consioered to be lacking. 
Thus, although the prohibited act has been 
committed, the elements oi tne crime are 
incomplete and the actor as well as anyone 
similarly situated must be relieved ol crimmal 

Necessity has also been seen in the law as a 
form of excuse. Under this view, cnmin 
responsibility arises upon the penormance of 
every willed’ action, regardless of me unaer- 
lving reason lor the choice. 1 ' The actor may 
be excused from punishment for pumic pouc 
reasons, but not because he was witnout 
blame. Thus, although guilt is established 
punishment is not required because ol exten¬ 
uating circumstances whicn mitigate me 
seriousness oi the offense. Under this theory, 
the necessity deiense must be appuec on a 
case by case basis rather than by reason o. a 

^Commmw both of these views is the belief 
that punishment shouiu not be visiteo upon 
one who did not act of his own free will. 
Penalizing one who acted rationally to avoid a 
greater harm will serve neither to renaDnitate 
the offender nor to deter others from acting, 
similarly when presented with, simitar cir¬ 
cumstances. This point is implicitly recognized 
bv the three traditional limitations on _tne 
applicability of the necessity oefense. me 
deiense will not shield an actor from criminal 

responsibility if:__ 


13. C. Keany, not* 3, ncpra. . 

14 Three situations in which the necessity deiense u not 
applicable Should be noted. First, the aeiense c„not sme.d 
one who acts m violation ol law out oi »neuei that tne U 
morailv wronp. The constraints cl ones eonscienee are not 
suflicient external circumstances ior tne puri»~’ M 
oeiense. Second, the compeilin? ctreumsuances oust actually 
exist; a misuure ol lact, no matter no* reasonable, uejeala 
the deiense. Thus a person wr.o seeas t« she.^-... -ne 
necessity deiense accents the rex t.nat he has pe.-re.--a the 
situation incorrectly. Third, abbot*..* 

that tms aspect is npe lor chanse. it is suJ Jte law that 
necessity cannot justify the taktne ol an mnocent human We. 

15 cL the ciscussion o! justuTcauon aDd excuse in >oLe. 
Justiteltum: The Impact of tne Moael Aemoi Coos on 
Statutory Reform, 75 Coium. L. Rev. 914 U9T5). 

16. C. Kenny, note 3. at p.33. 

17. R. Perrins, note 8, rupra. at p.749. 
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duress or circumstance has t>een 

1. J b o e uf ht about by the actor himseli: 

* same obiective could have been 

2. The mDlished bv a less offensive alter¬ 
am 0 , w hich was available to tne actor; 
native 

°l e e vi] sought to be averted was less 
3- 0US than that performed to avoid 

it. 16 

• r the necessity defense may not be 
[a bl 1 e Unless the actor was reasonaniy 
raise* 1 H . CLrcU mstances to commit tne 

J t is unfair to excuse one wno 
S 6S SInueht'”the competing situation upon 
D {f * d it is violative of pubiic policy to 
hiniseu* exerT1 p U0C from punishment for 
Ff 1 • ,f r more detrimental to society than tne 
a&uences the actor seeks to avoid, or lor 
V lor which is not the least onensive 
1 i raative The application of these principles 
fwVl) illustrated by the case law. 

The first limitation, that necessity cannot 
I tu ts a defense where the compelling 
nrcumstances have been brought about by tne 
°V ed is a significant component of tne 
Vision'in United States v. Moore. iS6. F.2d 
139 158 U.S. App. D.C. 375 (D.C. Cm. 

1973). Appealing iTom a conviction in tne 
District Court hr possession of heroin in 
violation of two federal statutes, defendant 
did not dispute that the government nad 
established all the elements of the offenses 
charged. Instead, he urred that because of ms 
heroin addiction, he iacaeo capacity to choose 
to act otherwise, and therefore that his 
conviction should 'tie vacated Decause _ tne 
requisite criminal intent was absent, W hue 
• none of the opinions represented a majority of 
the nine judges, the concurring opinions by 
Judge Wilkey, joined by Judges MacKinnon 
and Robb, and by Judge Leventhal joined by 
Judge McGowan, noted appellant s role m 
causing his addiction. Since crug dependence 
wasacondition which the appetiant nad freeiy 
brought upon himself, he could not escape 
criminal sanctions by showing that he had 
been impelled by addiction to commit the 
prohibited acts. 

The second limitation, that necessity cannot 
be raised where there is a iess stringent 
raative, was demonstrated in Bice v. 
109 Ga. 117, 34 S.E. 202 (Ga„ 1S99). 
—victed of a violation of a statute pror.ibit- 
ine the transporting of iifluor to. a cnurch, 
endant appealed, alleging, inter aim, 
lical necessity. Defendant admitted that 
or was contained in his carriage, which, 
parked in the vicinity of a church while he 
nis wife attended services, but contended 
t this proximity was necessary because the 
wicant was being used by nis wife, ior 
dicinal purposes pursuant to the tnstruc- 
of her physician. The court noted the 
use of liouor in the treatment of such 
rriers as heart disease and colic out upheld 
conviction, stating: 

one should unfortunately be subject to 
7 of these ills, he must either stay a: 
°oe, or, if he wishes to provide against 
dden attacks, take with him some other 

C. Kenny, note S. ncprc. 


kind of medicine. 18 

The third limitation, that the harm avoided 
must be more serious than that performed to 
escape it, was a factor in tne oecision in people 
v. Brown. 70 Misc. 2d 224 , 333 N.7.S. 2d 342 
(1972). Defendants, inmates at the facility 
known as the Tombs, had been convicted of 
rioting and seizing control of the prison. On 
appeal, the prisoners ailetred that they had 
acted in protest of the crowoed and inhumane 
conditions which prevailed at the facility, and 
that this justification shouio shield tnem from 
criminal penalties. The court disagreed, 
however, noting that the harm to society 
inherent in permitting this transgression 
among convicted criminals was more poten¬ 
tially damaging than their grievances. 

In sum, the necessity defense has been 
recognized at common law as one which arises 
where tne actor is compelled by external 
circumstances to perform the illegal act. 
Provided that the case does not fall within the 
scope of the three limitations, necessity 
constitutes a defense to criminal liability. 

II. Has necessity been established tn the 
instant case? 

In the case at bar, defendant alleges that he 
is suffering from glaucoma, an incurable eye 
disease which results inevitably in loss of 
sight. While conventional medications and 
surgery offer little hope of improvement, 
defendant contends that the inhalation of 
marijuana smoke has a beneficial effect on his 
condition, relieving the symptoms and re¬ 
tarding the progress of the disease. Defendant 
therefore asserts that he should not be visited 
with the criminal consequences of possession 
of the proscrmed narcotic marijuana. The 
Court tinds upon these iacts that the 
defendant has established the basic elements 
of the traditional necessity defense. It remains 
to consiaer whether he is barred from 
asserting it by one of the limitations. 

A brief consideration reveals that of the 
three limitations, only the third poses any 
threat to this defendant s use of mis defense. 
While the exact cause of defendant s glaucoma 
is unknown, neither the government nor any 
of the expert witnesses has suggested that the 
defendant is in any way responsible ior his 
condition. Simiiariy, no alternative course of 
action would have secured the desired result 
through a less illegal channel. Because of 
defendant's tolerance, treatment with other 
drugs has become ineffective, and surgery 
offers only a slim possibility of favorable 
results couDied with a significant risk oi 
immediate blindness. Neither the origin of the 
compelling circumstances nor the existence of 
a more acceptable alternative prevents the 
successful assertion oi the necessity defense in 
this case. 

The question of whether the evil avoided by 
defendant's action is iess than the evi! 
inherent in his act js more difficult. It requires 
a balancing of the interests of this defendant 
against those of the government. While 
defendant's wish to preserve his sight is too 
oovious to necessitate further comment, the 
government s interests require a more de¬ 
tailed examination. 

IS. £*ct, ntpra. ml 203. 


One of the oldest recocruzed drugs, mari¬ 
juana was not regulated in the United States 
until the Pure Food and Drug Act of 1906. 
w hich required that the presence of marijuana 
be indicated on the labels of products oi wmch - 
it was a component. 21 The modern prohibition 
began in 1937, in response to primarily 
economic pressures 21 without significant in¬ 
quiry into its effects on users. More recently, 
the 1970 Controlled Substances Act 22 contin¬ 
ued the prohibition of the use of marijuana, 
but a Presidential Commission was appointed 
to study us effects. Pending receipt of tms 
report, mariiuana was classified as a non-nar¬ 
cotic and altnough its use was still prohibited, 
the penalties were considerably reduced, with 
first offenders being discharged conditionally. 
The District of Columbia law, nowever, was 
not changed, and retains the narcotic classifi¬ 
cation based on tne 1937 Uniform Narcotics 
Act. 

Medical evidence suggests that the prohibi¬ 
tion is not well founded. 23 Reports from the 
President's Commission and the Department 
of Health, Education and Welfare have 
concluded that there is no conclusive scientific 
evidence of any harm attendant upon the use 
of marijuana. 24 According to the most recent 
HEW study, 25 research has faded to establish 
any substantial physical or mental impairment 
caused by marijuana. Reports of chromosome 
damage," reduced immunity to disease, and 
psychosis are unconfirmed: actual evidence is 
to" the contrary. Furthermore, unlike the 
so-called hard drugs, marijuana does not 
generally appear to be physically addictive or 
to cause tne user to develop a tolerance, 
requiring more and more of the drug for the 
same effects. 2 ” The current KEW report also 
notes the possibility of valid medical uses for 
this drug." Both the President's Commission 
and HEW found the current penalties too 
harsh in view of the relatively inoffensive 
character of the drug, and recommended 
decriminalization. Commissions o: study in 
other countries have reached simiiar conclu¬ 
sions, and several states have taken steps in 
this direction. 28 

The right of an individual to protect his 
bodv has been weighed by several courts 

20. Pure Pood and Drug Act-of 1906, eh. 3915. 34 Stal. 
768. 

21. Liquor manufacturers and distributors. alii) recover¬ 
ing from the effects of Prohibition, were interested in 
eradicating the potential competition from a drug often used 
for recreational purposes. Breeder, Lieu and /iiinr Drugs. 
tLittie. Brown, 1972;. in addition, criminalizing marijuana 
simplified the task of eliminating the competition for jobs 
ourinr the Depression posed by the principal user? of the 
drug, Mexican migrant laborer?. Musto, .he Marijuana 
Tax Act of 1937', Aren. Gen. Psychtat.. Vo!. 26. Feb.. 1972. 

22. 21 U.5.C. 8C1 et seq. 

23. This observation should not be taken as a'holding on 
the medical merits of this drug in general, an issue this Court 
is not called upon to decide. 

24. Testimony of Director of the National Institute of 
Mental Health, i division of the Department of Health, 
Education and Welfare, at H. Rep. *91-1444 on P.u.. 91-513. 
"First Report of the National Commission on Marijuana and 
Drug Abuse; Marijuana; A signal of Misunderstanoing. 
"Second P.eport of the National Commission on Marijuana 
arc Drug Abuse; Drug Use in America; Prooiems in 
Perspective." 

25. HEW, "Marijuana and Health. Fifth Annual Report to 
the U.S. Congress.” at 4-7 (1975). This document was 
entered tn eviaence as Defendant s Exhibit SI. 

26. KEW, "Marijuana and Health". suDra. note 25, at p.6. 

27. See (or example the Indian Kemp Drugs Commission 
of 1894. sponsored by the Indian and Bnush governments, 
the Baroness Wooton F.eponof 196s in the United Kingdom, 
the LeDain Report of Canada in 1970. 

2S. Thirty-nine stales have adopted ail or most of the 
Uniform Controlled Substances Act. which ceased the 
classification of marijuana as a narcotic; AlaDama. Arxar.sas. 
Connecticut, Delaware, Florida. Georgia. Maryland. Mas¬ 
sachusetts. Michigan. Minnesota, Mississippi. Missouri, 
Montana. Nebraska, Nevada. New Jersey. New Mexico. 
New York, North Carolina. North Dakota. Oklahoma. South 
Carolina. South Dakota., Tennessee, Texas. Utah. Virginia. 
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, the interest of the government in 
fi cr the health and morals of the eenerai 
S^Mnst importantly, the Supreme Court 
ibl> c - •‘j .L.ts Question in Roe v. W ode. 410 
jdr® 5 ^ (19731 and Doe v. Bolton, 410 U.S. 

I iQ 73) ca*es W ' 11C ^ attacked th» consti- 
r. l tv'o' state statutes restricting aoor- 
In an opinion which stressed the 
I" 0 ? mental nature of the nirnt of an 
t0 preserve and control her body, 
PrLirt held that abonion cannot const)- 
l e ,ii v be denied a woman under certain 

i tl0 lctances. These decisions recognize lirst 
ffwom.n may at zr.y stage end a 
a L«ncv which tnreatens ner own exist- 
L her right to life being- more significant 
ithat of the fetus, however ciose to term. 
Commons go on to affirm the prerogative o. 

woman during the first tnree montns cf 
1 raancvto terminate it for any reason wnat- 
ver establishing tnai she may control 
I°thodv at the expense of the lite of a fetus 
than four months old. Tne significance o. 
PL decisions to the instant case lies in tne 

„f e Ut.on °* how far - reacnin ? 15 ‘; ne 
p individual to preserve ms health and bodjy 

integrity. . , j 

The federal district courts have also dealt 
Lh this problem. In Stowe v. United States, 
rwflNo 75-021S-B (W.D. Okla.. August 14. 
, 975 ) plaintiffs alleged that they or their 
mouses suffered from cancer, and that they 
lLj been successfully treated with laetriie. a 
ue banned bv the rood and Drug Admin- 
strition on the grounc that us eiiecuveness 
n the treatment of cancer is still in ooubt. In 
p unreported interim decision, the court 
frond that the plaintiffs right to medical 
-eatraent with a substance wmch hao aemon- 
strably favorable effects on their cancers 
superseded anv interest oi the government in 
protecting the general pubuc from a drug 
whose properties were _not conclusively 
proven. Accordingly, tr,e r_DA was enjoined 
from preventing tne plaintiffs irom importing 
stated quantities of laetriie for their own use. 
See also Keene v. United States, Civil No. 
76-0249-H (S.D. W.Ya.. August 17. 1S76). 

Under these circumstances, the Court finds 
that this defendant Goes not fa.U within the 
third limitation to the necessity defense. The 
evil he sought to avert, biincness. is greater 
than that he performed to accomplish it, 
growing marijuana in his residence in viola¬ 
tion of the District of Columbia Code. While 
blindness was shown by competent rneoicai 
testimony to be the otherwise inevitable 
result of defendant's disease, no adverse 
effects from the smoking of marijuana have 
been demonstrated. Umike the situation in 
Roe and Doe, no direct harm will pe visited 
Won innocent third parties; any major ill 
efcects from the inhalation of marijuana smoke 
wQl occur to the oeier.cant afone. runner- 
“ore, defendant, by growing marijuana for 
his own consumption, cannot be said to be 
wntributing to the illegal trafficking in this 
tfrug, and thus injuring, however r.ebuiousiy, 
hfflocect members of tne public, in any event, 
his unlikely that such slight, speculative and 
'“demonstrable harm could be considered 
“ore important than deiendant s right to 
•ight. 2s 

***hui|n 03 . Wsjt Vircinu. Wvomuie. New Homoshire mud 
I'Wont hmvr enacted legislation similar in purpose to the 
'•"ttrolM Substances Act. Of the seven stales still using 
* Uniform Narcotics Acl. five have enacted legislation 
**n£cxlly removing marijuana from the classification of 
f u »Uc. in addition, the Supreme Court of Aiasaa has heid 
* V. Store. 537 P.2d -iW i Alaska. 1ST5I, that the 
and ws constitutions protect the right of 
*diriP M. i ^ tave manjuaoa lo their homes for their own 
fce. 

s. The Court thus does not reach the eocstitulional 


Nonetheless it may be argued that the 
necessity defense, because it negates the 
mentai element of criminality, cannot shield a 
defendant cnarged under a statute which 
purports to punish only the act. without any 
specified mental state.-* Since the philosoph¬ 
ical justification for this defense is the 
unfairness and ineffectiveness of punishing 
one who did not act through the exercise of his 
unfettered discretion, its applicability where 
the offense charged does not involve the wilful 
commission of an act is open to question. 
According to Section 33-402ia) of the District 
of Columbia Code: 


It shall be unlawful for any person to man¬ 
ufacture, possess, have under his control, 
sell, prescribe, administer, dispense, or 
compound any narcotic drug, except as au¬ 
thorized in this chapter. 31 


Or. its face, the statute does not admit of any 
defenses except those which negate the 
allegation that tne accused committed the act. 
Liability appears to be absolute, to follow 
inexorably uoon the periormance of the 
proscribed action. The case law, however, 
supports an alternative view. 

In United States v. Weaver, 458 F.2d 825, 
146 U.S.App.D.C. 3 (1972). the United States 
Court of Appeals interpreted Section 33-402 
as requiring a particular state of mind, the 
absence oi words to this effect in the statutory 
language notwithstanding. There, defendant 
appealed from conviction of possession of 
narcotics in violation oi section 33-402, citing 
the trial court's failure to instruct the jury 
that onlv a knowing possession was prohib¬ 
ited. Finding the jury instructions adequate, 
the appellate court affirmed the conviction, 
noting; 


Although the statute fD.C. Code Section 
33-402]'does not contain the term (know¬ 
ingly), the offense prohibited by the law is 
a knowing possession oi the drug. 33 

The commission of the prohibited act without 
the requisite mental state is Dot sufficient for 
commission of the offense. Similarly, in 


issues raised by the defendant in his briefs and arrument. 
However, the ’Court agrees that a law which apparently 
reouires an individual to submit to deteriorating health 
without proof oi a significant pubuc interest to be protected 
raises questions of constitutional dimensions. Funnermore, 
the Court declines to address defendants motion for an 
injunction, believing that it is not ripe for decision at 
present. . 

30. This proposition appears in Note. Crtmmal Lxibuit y 
without Fault: ' A Philosophical Perspective. 75 Colum. L. 
Rev. 1517. 1641 (1975). However, the Court notes that no 
authority is cited for this position. 

31. This chapter later provides that marijuana may be 
obtained on prescription, but in view of the totaj prohibition 
on marijuana possession, saie and use under federal iaw. the 
Court takes judicial notice tnai it is not legally ootainabie in 
tne District of Columbia. 

32. Weaver, tupra. at 4. 
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McKoy v. United States, 263 A.2d 649 (1970), 
defendant appealed from a conviction of 
possession of implements of a crime m 
violation of D.C. Code Section 22-3601, 
alleging insufficient proof of intent to use tne 
items ior criminal purposes. Affirming the 
conviction, the court found that while the 
statute prohibits only the possession of 
instruments generally employed ir. the com¬ 
mission of crime, the government must 
establish not only possession but aiso intent to 
use illegally. A mental element is implied in a 
statute despite its apparent imposition of 
criminal penalties for the mere commission of 
the act. .See also Rosser v. United States, 313 
A.2d £76 (1974). 

In other jurisdictions, necessity has been 
raised successfully as a defense to statutes 
which contain no element of wilfulness or 
voluntariness. In State v. Jackson, 71 N.H. 
552, 53 A. 1021 (1902), defendant appealed 
from a conviction for violation of the com¬ 
pulsory education law. The statute provided 
criminal penalties for any parent or guardian 
who did not send his cniia to school for 
designated portions of each year, unless _ 
absence was approved by the School Board 
after application and hearing. Defendant 
refused to allow his daughter s attendance, 
believLng that the delicate state of her health 
required that she remain at home. The court 
held that the parent's interest in the 
preservation of the health of his child was 
superior to any interest of the state that its 
future citizens be educated. Recognizing the 
time required by the administrative process, 
the court held that the provision for applica¬ 
tion for permission from the School Board did 
not offer the accused a significant alternative. 
Thus, the preservation of health was deemed 
a valid defense to a statute which contained no 
requirement of voluntariness, and which 
appeared to bring criminal sanctions upon the 
me-e performance of the act. See also state v. 
Hall, 74 N.H. 61, 64 A. 1102 (1906). Ir. Cross v. 
Wyoming, 370 P.2d 371 (Wyo. 1962). the 
necessity defense was successfully raised to 
preserve property despite an absolute statu¬ 
tory prohibition. There the court reversed a 
conviction for violation of a statute providing 
penalties for the killing of moose out oi season 
or without a license. Defendant, who did not 
deny knowledge of the absolute statutory 
ban, admitted killing the animals but inter¬ 
posed the defense of necessity. The moose, 
defendant alleged, were harming his land, 
eating forage necessary for his cattle, End 
frightening his family. Under these circum-' 
stances, the court held, the accused should not 
be criminally responsible for his violation of 
the statute, its absolute language notwith¬ 
standing, because the constitutional right of 
citizens to defend their lives and property 
cannot be circumvented by legislation. For 
similar results, see also Brewer v. Arkansas, 
72 Ark. 145. 78 S.W. 773 (1904), and State v. 
Ward, 170 Iowa 165, 152 N.W. 501 (1915). 
Thus, the necessity defense has been raised 
effectively to protect a variety of interests, 
both within and without this jurisdiction, in 
connection with so-called strict liability stat¬ 
utes. 

The additional subjects require discussion. 
W'nile the Court has found no precedents 
precisely analogous to the case at bar, two 
recent decisions in this jurisdiction have 
discussed the necessity defense in connection 
with drug charges. Gorham v. United States, 
339 A.2d* 401 (D.C. App. 1975). and United 
States v. Moore, supra. In Gorham, the D.C. 
Court of Appeals was confronted with appeals 
from convictions of possession of heroin and of 
implements of crime in violation of D.C. Code 
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provide 
not otner- 


*U02 md 22-3601 respectively. It was the 
" j~ t na; because of tne defendants' 

) tf addiction. tnev were mcaoab.e of 
'Coring the reatusite criminal intent and 
£j 0 re that they should not oe held cnmi- 
'? ^sponsible for their actions. Heiectinc 
defense, tne Court held that lor re?.sons of 
^ and public policy, addiction cannot 
[ * ^[jtc a defense to possession of liieeaJ 
al ’L faced with a statute designed to 
^Vol dangerous amts, and to 
111 trnent for addicts wno rmgnt 
rti seek it. tne Ccur. reluseu to renuer a 
a^Lion which w'ould. tn effect. completely 
n,;f V the iaw. Tne opinion aL«o stresses that 
• 'addiction is not a victimiess crime, out 
one wnose cost ls borne Dy the 
“j Vers and the victims of tne burglaries. 
bbbeVies and muggings perpetrated to sup- 
U drug habits. 

to United States v. Moore, supra, oefend- 
1 appealed from conviction of possession of 
fenim in violation of two federal statutes. 

Without disputing that the government had 
ijtablished each of the elements of tne 
offense, appellant contended that his heroin 
addiction negated a primary requisite for 
nominal responsibility, "the capacity to con- 
SrtJ behavior." 33 Affirming the conviction, 

[>e Court noted that since defendant's 
igestion of the heroin had been knowing and 
ohintary, the compulsion brougnt about bv 
be drug could not be raised as an excuse for 
jscriminal behavior. As Judge Leventhal in 
is concurring opinion mas.es dear, to permit 
uch a defense would be to broaden imDer- 
nissibly the contours of the original common 
av defense. Unaer tne defendant s iormuia- 
iot, be argues, court would be constrained to 
icept most drug users from criminal penal- 
s, a consequence in dear violation of tne 
ant of Congress to protect the public. For 
is reason, and because of the attendant 
emblems oi developing objective stancaros of 
proof. Judge Levemna! believes tnat the 
fucessity deiense snouid not be available to 
s defendant. 

i Both of these decisions are readuv distin- 
'guishable from the case at bar. Unlike the 
defendants in Moore and Gorham, the accused 
in the instant case aid nothing to bring aoout 
the circumstances necessitating nis use of tne 
prohibited drug. Recognition by tne Court of 
this defense will not have the effect of 
Nullifying the statute. Medical necessity is 
difficult to demonstrate, and wouid not be 
liviHable to a sufficiently large number of 
those accused that it would support wnoiesaie 
®*of marijuana. Objective stanoards of proof 
he developed without ttnoue hardship, 

,sace the existence of a disease and its 
"sponse to the drug can be demonstrated 
,*Mntificaliy. In addition, permitting this 
“®ted use of marijuana, a drug with no 
,°tfflonstrably harmful effects, will not en- 
the general public in the way that 
heroin might. Thus Moore and Gorham are 
^Wosite; the ruimgs do not dictate a 
yhsion in the instant case. 
iTjhally. it is appropriate nere to discuss the 
.‘When of proof where the necessity defense is 
'Nsed. While this issue does not arise m the 
. a **t bar. the government having contested 
“ythe applicability of the defense, the Court 
pupates that li will be significant m tne 
In general, an accused who raises any 
roe so-called affirmative defenses bears to 
w&e extent the risk of nor.persuasion. The 
if'lpt of the burden in any given case. 

I**ever, depends on the law's conception of 


crime, for examole. it must be proven 
beyond a reasonable doubt that the facts 
alleged by the oefenaant are not to be 
believed. Where defendant mterposes a 
justification defense suen as duress, necessity, 
or seif-neiense. on the other h3nd.« a less 
stringent requirement, suen as the prepon¬ 
derance stanaard, is employed. This point is 
well illustrated by the varying uses of the 
insanity Defense. Where sanity is seen as an 
implied element of the crime, the government 
usually bears the burden of negating defend¬ 
ant s allegation of insanity beyond a reasonable 
doubt. W here insanity is considered a justifi¬ 
cation or an excuse for allowing the accused to 
escape criminal sanctions, however, it is the 
deiendant who must establish it. 

Despite this traditional approach, recent 
cases suggest that the government bears the 
Durden of negating any defense raised by an 
accused. In Muilaney v. Wilbur, 421 U.S. 684 
(1975). the Supreme Court considered an 
attack on the constitutionality of a Marne 
statute which required an accused who wished 
to reduce a charge of murder to manslaughter 
to prove by a preponderance of the evidence 
that he had acted in the heat of passion. In an 
opinion which stressed the importance of the 
presumption of innocence and the resultant 
placing on the government of the risk of 
nonpersuasion,, tne statute was found to be 
violative of due process. See also In re 
Winskip, 397 U.S. 358 (1969), where the 
Supreme Court, in extending to juvenile cases 
the obligation of the government to establish 
guilt beyond a reasonaole doubt, discussed tne 
iniiuence of the presumption of innocence m 
placing the burden of persuasion on the 
prosecution. 

A case in a neighboring jurisdiction, Evans 
v. State. 28 Md. App. 640, 349 A.2d 300 
(1975), has interpreted Muilaney as requiring 
the government to bear the burden of 
disproving ail defenses. Tne- District of 
Coiumbia Court' of Appeals, however, has 
rejected this view. In James v. United States, 
350 A.2d 748 (D.C. App. 1976), deiendant 
appealed from a conviction oi possession of 
implements of crime, alleging constitutional 
infirmities in the statute. Arguing that the pro¬ 
vision allowing an accused to show innocent 
possession impermissibly shifted the burden 
of proof, the defendant contended that the 
statute was unconstitutional in light of the 
Muilaney decision. Affirming aefendant's 
conviction, the Court distinguished Muilaney 
on several grounds, most notably because the 
Muilaney decision was based on a finding that 
there was no valid justification ior placing on 
the defendant the burden oi establishing a 
“fact.so critical to criminal culpability”. 34 In 
James, however, 


pflatureof the defense. Where the deiense 
[•actually an attempt to negaLe an element of 




'•“r*. »xsh> u 3S1. 


only the accused could know- of possible 
innocent reasons he may have possessed 
the implements of a crime, and it does not 
violate due process to require him to give 
a satisfactory explanation for otherwise 
validly presumed criminal possession. 35 

This Court believes that James, which is 
controlling in this jurisdiction, takes the 
correct approach for cases of necessity. Since 
the deiense does not attempt to disprove any 
element of the government's case, it should be 
classified as an affirmative defense which the 
accused bears the bugden of establishing. In 
addition, the necessity defense, like tne 
innocent possession raised in James, is one 
uniquely within the knowledge oi the defend¬ 
ant. Placing the burden of persuasion on the 
defendant does not conflict with the presump- 

34. 421 U.S. it 702. 

35. 350 hla u 749. 


tion of innocence, since necessity of its nature 
arises only m cases wnere tne defendant 
aamns committing the prohibited act. Thus, a 
de/enoant w no seexs to avail himself of the 
necessity defense snouid be required to prove 
it by a preDonoerance of the evidence. The 
defendant m the instant case has earned this 
evioeDtiarv burden. 


CONCLUSION 


U 
the 1 


on the basis of the foregoing discussion, 
ourt finds that defendant Rooert C. Ran- 
riall has established the deiense of necessity. 
Accordingly, it is the finding of this Court that 
he is not guilty of a violation of D.C. Code 
§33-402, and that the charge against him must 
be and hereby is 
DISMISSED. 
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i Ms. Mussika reported site had smoked marijuana her 
, a( yu!ar pressures were consistently lower titan on days when 
lfltr reported she had n<it smoked marijuana. It was only on the 
,,f the consistent results of these objective medical tests, 
^(iMCtcd over a period of years, that Dr. Palmberg came to the 
illusion that ntariiuana is of genuine therapeutic value to the 
Wendant and accepted her use of the drug. 

H is clear front the testimony that Dr. Palmberg resisted Ms. 
i ,. ( | SS jka's initial reports of mari juana's therapeutic value and only 
t her considerable time and experience in treating her decided 
' marijuana was, in fact, contributing to her treatment. In this 
I espect, the Court fitttnd Dr. Palmberg to be a particularly credible 
witness who only overcame his initial medical and legal objections 
after the fact of marijuana's therapeutic benefit to Ms. Mussika 
could no longci be denied. 

Testimony was also taken from a second expert witness, Rolrert 
Randall. Mr. Randall, whose expertise was not challenged, has 
an extensive knowledge of mari juana's therapeutic use and legal 
control combined with a unique, personal experience with 
marijuana’s medical use. 1 found him to be a highly credible 

witness. ....... 

$ CVC ral aspects of Mr. Randall’s experience arc strikingly similar 

to the instant case. 

First, Mr. Randall, a glaucoma patient. Iras legally employed 
f marijuana, under medical supervision, for more than ten years. 
Through the legal, medical use of marijuana, lie has managed 
to prolong his sight. The fact dial Mr. Randall lias legally employed 
marijuana for the specific purpose of controlling the elevated 
ocular tensions associated with glaucoma was especially pertinent 
to the particular facts in this ease. As outlined by Dr. Palmberg, 
the defendant, Ms. Mussika, like Mr. Randall, suffers from 
glaucoma which cannot be controlled through die use of available 
medical treatments. And, like Mr. Randall, dre defendant in this 
case discovered dial the use of mari juana could significantly reduce 
die elevated ocular tensions caused by glaucoma. 1 hat testimony, 
too, is undisputed. 

The only apparent difference between Mr. Randall s medical 
condition and the condition of the defendant in this case is diat 
Ms. Mussika, unlike Mr. Randall, has also undergone many 
surgical procedures in an unsuccessful effort to preserve her 
vision. Mr. Randall testified that through die licit, therapeutic use 
of marijuana he lias been able to prolong his sight short of surgical 
intervention. 

A second aspect of Mr. Randall’s testimony was also of 
particular interest to this Court. Like the defendant, Elvy Mussika. 
Mr. Randall, when lie first discovered marijuana’s therapeutic 
benefits, attempted to grow marijuana to meet his medical needs 
and, as a consequence of his cultivation of marijuana, was arrested 
in 1975 m the District of Columbia and charged widi a violation 
ofthe criminal law, namely, possession of a controlled substance. 

At trial, Mr. Randall successfully asserted the defense of medical 
necessity. Expert medical witnesses with direct knowledge of Mr. 
Randall’s medical condition testified that, absent marijuana's 
medical availability. Mr. Randall’s disease could not be controlled 
lltrongh conventional medical means and he would go blind or 
be forced into risky surgical procedures. 2 


Both Mr. Randall and Dr. Palmberg, in tlieir respective 
testimony, however, noted many conventional glaucoma control 
drugs can, in fact, produce very serious, even life-threatening 
adverse effects. Both the defendant and Mr. Randall stated they 
had experienced significant adverse effects from standard 
glaucoma control agents. 

Second, and not insignificantly, Mr. Randall is not blind. Given 
the nature of his medical history, as outlined in United States v. 
Randall, and as related to his testimony, it is very clear that Mr. 
Randall’s legal access to medicinal marijuana—as provided to him 
by federal agencies—has played a critical role in helping to prolong 
his sight.’ The fact that federal agencies provide marijuana to Mr. 
Randall to meet his legitimate medical needs, yet deny similarly 
afflicted individuals, like defendant, Elvy Mussika, similar licit 
access to care strikes this Court as irrational and discriminatory. 

The third witness in this case was the defendant, Ms. Elvy 
Mussika. Ms. Mussika displayed great candor and honesty 
throughout these proceedings. From the day the police came to 
her house and asked to see her plants, she lias not hesitated to 
tell the truth. She did not deny she was growing marijuana or 
attempt to mislead the police officers in any way. Indeed, she led 
them to her plants. At no time did she deny the plants were 
marijuana or seek to evade tire officer s questions. She did not, 
in feet, act like a person with a guilty conscience. In every respect, 
this defendant has told the truth, even to her possible detriment. 

The defendant was equally candid in explaining to tire arresting 
officers why she was growing die marijuana, saying, “By all 
means, yes, I have marijuana. 1 take it for my eyesight. Here it 
is officer." The fact Ms. Mussika had, previous to her arrest, fully 
discussed her medical use of marijuana with Dr. Palmberg and 
other physicians, underscores the defendant’s circumstance, as she 
viewed them, at the time of her arrest. I found Ms. Mussika to 
be one of die more credible witnesses I have ever heard. 

The only other witness in die ease was Officer Ferguson, die 
arresting officer. The officer’s conduct was meritorious. He saw 
marijuana, knew its possession was against the law, and dutifully 
effectuated an arrest. The defendant docs not dispute the validity 
of die arrest. Officer Ferguson’s testimony was concise and 
concrete, verifying die candor of Ms, Mussika. 

Opinion 

This is a case of first impression in this jurisdiction, one which 
raises significant legal issues. Consequently, die Conn recognizes 
its responsibility to set fordi clearly die applicable law. The 
questions presented try this case arc, is there a common law defense 
of medical necessity to criminal cliargcs? If so, have the elements 
of die defense been established in this ease? 

While this is a ease of first impression in diis jurisdiction, it 
is not a case of first impression in the United States. As mentioned 
above, in United States v. Randall, supra, the Court recognized 
die defense of medical necessity in a case involving the use of 
marijuana to treat glaucoma. In the ease of State u Diana, 604 
P.2d 1312 (Wa. 1981), die Court recognized the defense in a ease 
involving the use of marijuana to treat multiple sclerosis. 

In fact, a general defense of necessity has been recognized by 
legal scholars since the beginning of the twentiedi cenmry and 
is deeply rooted in on religious, cultural and legal traditions. See, 


- luuuu lino 1U-.K.)' inun,uiuw. -1 r X . -so -in nmn\. r' 

Two additional points emerged from Mr. Randall’s testimony. \ C. Kenny, “Outlines of Criminal Law 6.- 0 (1. 71 . Clark 

First, despite Ins chrome, long-term and heavy use of marijuana 
(averaging 10 marijuana cigarettes per day), Mr. Randalls 
testimony was well spoken and extremely cogent. He testified diat 
neither lie nor his physician could detect any significant, long- 
1 term, adverse effects caused by his chronic use of marijuana. 

A -?£> 


and W. Marshall, “Treatise on the Law of Crimes”, 104 et. scq. 
(4di Ed. 1940); W. Burdick, “The Law of Crime” 260 (1946); 
M. Bassouini, “Criminal Law and its Processes" 108 et. scq. 
(1969). Medical Necessity as a Defense to Criminal Liability >, 46 
G. Washington L. Rev. 272 (1978); The Right to Choose a Lesser 
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/r vl l 65 J. Cum l. 289 (1974). It has also been recognized by 
the Model Penal Code. §§3.0! and 3.02 and Comment ( lent. Draft 
No 8, 9. 10. 1958). There ts substantial unanimity that die defense 
dt necessity exists. 

( lath and Maishall, supra, note: 

An act which would otherwise be a crime may be excused if 
the person accused can shoes* that it was done only in order 
to avoid consequences which could not otherwise be avoided, 
and which, if they had followed, would have inflicted upon 
him, or upon others whom lie was bound to protect, inevitable 
and irreparable evil. 

Necessity as was noted in United States v. Randall, is “the 
conscious, rational act of one who is not guided by his own free 
will. It arises from a determination by the individual that any 
reasonable man in his situation would find, die personal 
consequences of violating the law* less severe tlian the 
consequences of compliance”, at 104 Wash. Daily Rptr. 2249 
(1976). 

In Diana, the Court described the defense as one dial is available 
“when the physical forces of nature or the pressure of 
circumstances cause the accused to take unlawful action to avoid 
a harm which social policy deems greater dum the liarm resulting 
pom the violation of law. State v. Diatta, supra, at 1314. 

The defense of medical necessity can be fairly compared to the 
law ol self delensc. An action which constitutes a crime, c.g. an 
assault, battery or homicide, can be justified try die need to protect 
oneself or another person from harm. When a person undertakes 
an otherwise criminal action in order to prevent such harm, the 
person may be lound not guilty of that crime. In essence, the 
person is compelled by circumstances beyond his control to breach 
the law m older to prevent injury. 

Widi medical necessity, the individual is threatened with injury 
by a law that docs not allow the use of a medicine. The individual 
is forced by circumstances beyond her control to take what would 
otherwise be an illegal act. Medical necessity is a form of self- 
defense against a generalized legal restraint, which blindly adhered 
to would cause irreversible biological injury dial was not intended 
by the legislature. 

Hie contours of the law of medical necessity were best described 
by the Court in United States r. Randall, supra. Ill that case, die 
Court examined three issues: 

1. Whether the cause or circumstance was brought about by 
the actor himself; 

2. Whether the same objective could have been accomplished 
by a less offensive alternative which was available to the actor; 

3. Whether the evil sought to be averted was less heinous 
than that performed to avoid it. 

Id. at 2252. 

Counsel for Ms'. Mussika, a respected and knowledgeable 
criminal defense attorney. Norman F.lliott Kent, Esq., propounded 
the following standards for the ease sub jttdicc: 

1 he defense of medical necessity is a valid defense to die crime 
charged, and the defendant may be found not guilty fy reason 
of medical necessity, if you, the trier of fact, determine diat die 
defendant, Elvy Mussika, shows, by a preponderance of die 
evidence that: 

(a) a genuine medical disorder docs, in fact, exist; \ 

(b) that die defendant did not bring about die circumstances 
causing her to break the law, that is, diat Ms. Mussika is not 
responsible for causing her medical disorder, glaucoma; 

(e) that weighed under the totality of the circumstances, Ms. 
Mussika’s decision to do the illegal act, that is, to grow and 
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use marijuana, was genuine and reasonable, tailored to 
minimize the effects of the medical disorder; and, 

(d) that the benefits derived from the use of the illegal 
substance arc greater than the harm sought to be prevented by 
the controlled substances law, that is, whether Ms. Mussika's 
alleged “right to sight” outweighs the social harm diat her use 
of marijuana might cause. 

The Court hereby adopts these standards, and notes dierc w-as 
no objection from the State in accepting said application. In 
applying dicse standards to the case before the Court, dicre can 
be no question that the defense of medical necessity applies to 
die ease at bar. 

With regard to the first issue raised, there is no dispute that 
Ms. Mussika has glaucoma and that she did not bring about the 
condition. She has had glaucoma all her life and she did not cause 
that unfortunate condition. Indeed, the Court notes diat even the 
defendant's children, both Stale university students, have been 
afflicted widi die disease. 

Widi regard to die second issue, Ms. Mussika has exhausted 
all of die available glaucoma control drugs and surgical procedures 
including experimental, alternative treatments. They have simply 
not worked. In fact, die last experimental surgery diat was tried 
on Ms. Mussika was a disaster, resulting in the loss of her sight 
in one eye. Thus, not only have die available treatments failed, 
they liavc presented grave risks. The preponderance of die evidence 
in diis ease clearly indicates diat diis patients' glaucoma is beyond 
die reach of available medical dierapies. 

Tilts Court furdicr notes diat the Chief Administrator Law Judge 
of die DEA, Francis L. Young, recently recommended that 
marijuana be rescheduled to Schedule II of the Federal Controlled 
Substances Act to allow its medical uses. In making dial 
determination, lie noted the dangers of drugs used in treating 
glaucoma: 

The adverse physical consequences resulting from the chronic 
use of commonly employed glaucoma control drugs include 
a vast range of unintended complications from mild problems 
like drug induced fevers, skin rashes, headaches, anorexia, 
asthma, pulmonary difficulties, hypertension, hypotension and 
muscle cramps to truly serious, even life-threatening 
complications including the formation of cataracts, stomach 
and intestinal ulcers, acute respiratory distress, increases and 
decreases in heart rate and pulse, disniption of heart function, 
chronic and acute renal disease, and bone marrow depiction. 

Finally, each FDA-approved drug family used in glaucoma 
therapy is capable of producing a lethal response, even when 
properly prescribed and used. Epinephrine can lead to elevated 
blood pressure which may result in stroke or heart attack. 
Miotic drags suppress respiration and can cause respiratory 
paralysis. Diuretic drags so alter basic body chemistry, they 
cause renal stones and may destroy the patient’s kidneys or 
result in death due to heart failure. Timolol and related beta¬ 
blocking agents, die most recently approved family of glaucoma 
control drags, can trigger severe asthma attacks or cause death 
due to sudden cardia arrhythmias often producing cardiac 
arrest. 

In the Matter of Marijuana Rescheduling Petition, Dkt. No. 86-22, 
page 62 (U.S. Department of Justice, Drug Enforcement 
Administration, September 6, 1988). 

It is appropriate for this Court to compare marijuana to the 
available glaucoma control therapies described above. The 
testimony in this case indicates that Ms. Mussika has legally and 
justifiably used marijuana for over a decade. 
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Thus it is evident that marijuana is a medically less offensive 
.native in Ms. Mussika’s case. Not only have other glaucoma 
11 ! C tmciits failed, they arc also more dangerous than marijuana, 
"finally, the harm avoided in this case is clearly more serious 
that performed to escape it. 1 he harm Ms. Mussika is seeking 
ivoid is irievctsihlc blindness, The undisputed testimony in this 
*°o demonstrates that without marijuana Ms. Mussika will lose 
of her senses and become blind. With marijuana, she has a 
Phnut'c to savc or P ,oIo,, f? hcr eyesight. And even with marijuana, 
^ niav still lose her eyesight. But this Court will not deny to 
, 1C| . ,i, c one vehicle that may, with God’s help, preserve hcr vision. 
lt seems self-evident that any rational person under these 
circumstances would violate the law to save their sight. The law 
was not intended to punish people who make this type of a 
reasonable decision to savc their senses. 

he harm performed, is the violation of die marijuana laws. 

Is Mussika's ease, she was growing marijuana for hcr personal 
sc In this regard, she was avoiding the black market in 
larijuana. Any harm from her marijuana possession and 
cultivation would be to herself. She avoided any harm to others 
hv avoiding the black market. Even the harm to herself, on 
balance, is less weighty than the risk of blindness. As was noted 
ju United Suites v. Randall, supra. "|!|t is doubtful |mari jtiana’s] 
slight, speculatativc and undcmonstratable ha mis could be 
considered more important than defendant's right to sight”. 

Indeed, the marijuana laws arc the most disputed of the nation's 
dnig laws. The actions of Ms. Mussika, cultivation of marijuana 
lor personal use, have actually been legal in Alaska since 1975. 
lit addition, thirty-four states have passed laws allowing the use 
of marijuana or its psychoactivc ingredient. THC, as a medicine. 
Unis, while hcr actions were violations of die law, they arc clearly 
.it as damaging as hcr loss of sight. 

One point 1 want to emphasize is dial no one should interpret 
this decision as the Court giving a green light to the consumption 
el'marijuana. That is not die message of this opinion. Marijuana 
use continues to be against die law. Ms. Mussika s circumstances, 
while not unique, arc somewhat unusual. The message ot this 
decision is that the law is flexible enough, and humane enough, 
to allow an individual to preserve hcr eyesight with a substance 
that is generally illegal. Indeed, this Court hopes that this decision, 
and the other decisions cited herein, will encourage legislators 
and regulators to correct die anomaly in the law which forces 
people trying to savc their lives and senses into becoming 
criminals. 

The government is charged with a rcsponsiblity to see that its 
laws aic faithfully obeyed. And the Court docs not dispute the 
government's legitimate role in regulating drugs. But the absolute 
prohibition against marijuana's use, even when such use may be 
tliciapcutically required to avoid grave and irreversible injury, 
appears on its face to be irrational. Such a sweeping, indiscriminate 
prohibition is not well founded. 

Surely the Florida legislature, when it embraced such a total 
prohibition, could not have foreseen the possibility that a socially 
abused substance like, marijuana might prove to be of critical 
medical value to patients confronting life-threatening and scn.se- 
threatening diseases. 

In out haste to rightfully prosecute those who profit from die 
social trafficking and sale of illicit drugs we cannot become blindv 
to the legitimate medical needs of those who are afflicted by 
incurable diseases and require appropriate medical care. To ignore 
Ac plight of such people renders the law callous to die most basic 
of all human rights; the right of self-preservation. 


Finally, the Court is deeply disturbed by the broader 
implications of the testimony presented in this ease. Medical 
necessity is a stringent, demanding legal defense. The practice 
of medicine, however, cannot be predicated upon the legal 
requirements of the medical necessity defense if it is to preserve 
health in a rational, compassionate manner. As this decision, and 
the earlier decisions cited herein illustrate, marijuana has “an 
accepted medical use in treatment". Indeed, the evidence indicates 
marijuana is now being employed, albeit illegally, by patients 
throughout the United States. In the vast majority of such cases, 
these desperately ill people arc being forced underground and away 
from urgently needed medical supervision to acquire marijuana. 

This is an intolerable, untenable legal situation. Unless 
legislators and regulators heed these urgent human needs and 
rapidly move to correct the anomaly arising from the absolute 
prohibition of marijuana which forces law-abiding citizens into 
the streets—and criminality - to meet their legitimate medical 
needs, eases of this type will become increasingly common in 
coming years. There is a pressing need for a more compassionate, 
humane law which clearly discriminates between the criminal 
conduct of those who socially abuse chemicals and the legitimate 
medical needs of seriously ill patients whose welfare and very 
lives may depend on the prudent therapeutic use of those very 
same chemical substances. 

Conclusion 

Upon the basis of the foregoing discussion, the Court finds that 
the defendant, Elvy Mussika, has established the defense of 
medical necessity. Accordingly, it is the decision of this Court 
that she is not guilty of violation of Florida Statute § 893.13 (I) (a), 
and die defendant is hereby discharged. 


'These “experimental" procedures included the use* of medical and/or 
surgical therapies which are not yet approved ty the FDA for general medical 


2 United Sidles v. Ran Jail, 104 Wash. Daily Rptr. 2249 (1976). 

-'Based on testimony from Ms. Mussika, Dr. Pulmherg and Mr. Randall 
it is clear the defendant, Ms. Mussika, has made numerous attempts to acquire 
licit access to marijuana to meet her legitimate medical needs She asked 
a number of physicians to assist her in acquiring prescriptive access to 
marijuana, but they refusal to assist her because of tin tremendous paperwork 
and technical knowledge involved in such an undertaking 

Desperate to prolong her sight, the defendant, at one point in 19X7 
telephoned the Hollywood Mice Department In request their help in securing 
licit access to marijuana. 

Onlv alter the defendant was arrested on March 5, 19X8, did she learn from 
Mr. Randall that her physician could request legal access to marijuana from 
the Federal Food and Drug Administration. At this juncture Dr. Pulmberg 
and Mr. Randal! agreed to assist her in filing for a "Compassionate*' 
Investigational New Drug "1ND" from the FDA. 

Despite the fact Dr. Palmberg filed his request with the FDA in April, 
19X8, FDA had not us yet appro 1 , ed Dr. Palmberg s request for licit supplies 
of marijuana to treat Ms. Mussika. At the time of this w riting -and despite 
the verdict of this Court—Ms. Mussika has yet to receive any legal marijuana 
from FDA in meet her legitimate medical needs. The Court is greatly disiurlvd 
bv the fact that, because of federal inaction, Ms. Mussika must use illicit 
marijuana if she is to save her sight. Such a situation is not legally tenable, 
rjruch less moral. 


Tiirts—Medical malpract ice—Attorney’s fees—Where anise of ac¬ 
tion arose while statute providing for recovery of attorney’s fees 
was in effect, but suit was commenced alter repeal of that statute, 
prevailing party is entitled to award of attorney’s Tees— 
Entitlement of prevailing party to recover attorney’s fees is 
substantive right which accrues at time of underlying alleged 
malpractice 

MARVIN P. FOWLER and LINDA BEATRICE FOWLER, his wife, 
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wing re t: 


MR.. COWAN: Good rr,cr.,_.,.g , “^ 4i ® u * • **.a±iK y — o 

;h= courtesy in allowing re to call one Parmer case 
now, sir, if you're up-oo-daoe. 

THE COURT: Yes. 

MR. FEDUNCKAK: Good rooming, Your Honour. If io 
please the Court, r.y name is Fedunchak. 

THE COURT: I apologize for the problem on the laso 

occasion; I think I was re-scheduled somewhere else 
MR. FEDUNCHAK: I can appreciate that. 

REASON for judgment 


LANGDON,K.A. P.C.J. 

I have reviewed the evidence and the defence cz 
necessity as the Sup'rerne Court of Canada asj-ined it in 
the case of PEP.KA . Having reviewed all of the 
evidence, it is ny view that the evidence fairly raises 
the "defence". I art not satisfied beyond a reasonable 
doubt that the prosecution has negated each a.,c every 
element. 

Pqj- that reason X will enter a verdict of not gui — ty^ . 
************ 

MR. FEDUNCHAK: Thank you very much, Your Honour. 

************ 
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CERTIFIED A TRUE AND ACCURATE 
CQ?v *Q.y MY RECORDING TO THE 
BEST OF MY SKILL AND ABILITY. 
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■pi THE DISTRIt 


C0UP.T OF ONTA RIC 


IN THE JUDICIAL DISTRICT OF PEEL 


between- 


HER MAJESTY THE QUEEN 


and 


TERRANCE PARKER 


APPELLANT- 


RESPONDENT 


NOTICE OF APPEAL 



TAKE NOTICE that the Attorney General of Canada 
appeals the order dismissing the information against the 
Respondent on the 15th day of December, 1987, by Provincial 
Court Judge Langdon, at Provincial Court (Criminal Division), 
at the City of Brampton, in the Judicial District of Peel, 
Province of Ontario. 


A. PARTICULARS OF ORDER APPEALED FROM: 


1 . 

Statute and Section thereof 
under which information laid: 

Date and place of offence: 

Section 3 
Narcotic 

(1) of the 
Control Act 

2. 

July 11, 
Judicial 

1986 in the 
District of 


4 

Peel 


3. 

Plea at trial: 

Not guilty 










B. GROUNDS OF APPEAL: 

1) That the trial Judge erred in law 
in acquitting the Respondent in 
light of the evidence that he was 
in possession of marihuana; 

2) that the trial Judge also erred in 
law in acquitting the Respondent 
by giving effect upon the evidence 
to a defence of necessity; 

3) such further and other grounds as 
Counsel may advise and this Honourable 
Court may permit. 


C. RELIEF SOUGH T: 

The relief sought is that the appeal be allowed, 
the verdict of acquittal set aside and a verdict of guilty 
be entered and a sentence warranted in law be passed, or in 
the alternative, a new trial be ordered. 

The address for service on the 
Attorney General of Canada is: 

The Director 
Department of Justice 
Toronto Regional Office 
1 Front Street West 
Suite 500 
TORONTO, Ontario 
M5J 1A5 


DATED at the City of Toronto, Province of Ontario, 

*■ /rik 

this h day of JANUARY, 1988. 


Michael R. Dambrot 
Counsel for the Attorney 
General of Canada 
Department of Justice 
Toronto Regional Office 
1 Front Street West 
Suite 500 
TORONTO, Ontario 
M5J 1A5 

TUT - ( A 1 C 'i QTT-Tn V 
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; UMMAKY CONVICT I ON APPEAL It 


THE DISTRICT COURT OF ONTARIO 
THE HONOURABLE JUDGE 
B. BARRY SHAPIRO 


N0VEMBER 111 h, 19 8 8 


9IFF;HD AT BRAi. 


ETWEE N : 


T'r Rook No. 





HER MAJESTY THE QUEEN 

and 

TERRANCE PARKER 


Appellant 


/7ri' loir 
97:7 iifjO&z.'LL 


Respondent 


ORDER : 

UPON the Attorney General of Canada, appealing the order, 
dismissing the information against the Respondent on the 
15th day of December, 1987, by Provincial Court, Judge Langdon, 
at Provincial Court, (Criminal Division), at the City of 
Brampton, in the Judicial District of Peel, Province of Ontario 
on a charge of Section 3(1) of the Narcotic Control Act 
of Canada. 

This Appeal being heard at District Court, Brampton, 

November 8th, 1988 before The Honourable Judge B.Barry Shapiro, 
and upon written reasons received November 17th, 1988, 

1. THIS COURT ORDERS that the appeal will be dismissed. 


DATED AT DISTRICT COURT, BRAMPTON 
November 17th, 1988 



DEPUTY 7 LOyAL REGISTRAR 
District Court, Brampton 
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C3-90-1628 


STATE OF MINNESOTA 
IN COURT OF APPEALS 


STATE OF MINNESOTA, 
Respondent, 
vs. 

GORDON LEROY HANSON, 
Appellant. 


RESPONDENT'S BRIEF AND APPENDIX 


LEGAL ISSUES 

1 . Whether the existence of the defense of medical 
necessity is an issue before this court. 

The trial court did not rule on this issue . 

2. Whether the trial court properly precluded the 
defense of medical necessity under the facts of this case. 

The trial court ruled in the affirmative . 

3. Whether the expansion of the medical necessity 
defense should occur by legislative rather than judicial action. 

The trial court ruled in the affirmative . 

4. Whether Minnesota statutes prohibiting marijuana use 
and possession violate appellant's constitutional rights to 
privacy, due process or egual protection. 
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The trial court was not asked to rule . 

PROCEDURAL HISTORY 

Respondent accepts appellant's statement of the 
procedural history with the following corrections and additions: 

1. November 3, 1989: Omnibus hearing held before the 
Honorable Dennis J. Murphy. Appellant requests that his motions 
to dismiss on the grounds that Minn. Stat. § 152.09, 
subdivisions 1(1) and 1(2) are unconstitutional be held in 
abeyance. 

2. December 29, 1988: The Honorable Dennis J. Murphy 
issues findings of fact and an order denying appellant's motions 
and noting that the motions asserting the unconstitutionality of 
Minn. Stat. § 152.09, subdivisions 1(1) and 1(2) were not heard. 

3. April 6, 1990: Appellant requests the court to 
certify the question of whether a medical necessity defense exists 
in Minnesota. 

4. April 10, 1990: Court denies appellant's request to 
certify question. 

5. April 12, 1990: Appellant seeks discretionary 
review of order granting the State's motion to exclude the medical 
necessity defense. 

6 . May 1, 1990: The Court of Appeals, the Honorable 
Judges Parker (presiding), Crippen and Gardebring, deny 
appellant's petition for discretionary review. 

7. July 18, 1990: Appellant files notice of appeal. 
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8 . September 20, 1990: Respondent receives appellant's 
brief in the mail. 

STATEMENT OF THE CASE AND FACTS 

It is necessary in this case for respondent to present a 
more complete statement of the case and facts than usual, inasmuch 
as appellant has failed to state the facts in his brief with 
complete candor, as required by Minn. R. Civ. App. P. 128.02, 
subd. 1(1). Further, appellant has failed to acknowledge two 
pretrial orders and a decision of the Minnesota Court of Appeals 
which directly bear on the issues raised by appellant. 

This is not the first time the appellant has been before 
the appellate courts of Minnesota challenging the 

constitutionality of his conviction for the illegal possession of 
marijuana. In State v. Hanson , 364 N.W.2d 786 (Minn. 1985) the 
Minnesota Supreme Court found against appellant and held that the 
legislature properly refused to recognize marijuana's medical 
value and to reclassify the drug. 

This time, appellant Gordon Leroy Hanson was charged and 
convicted in Roseau County District Court with two alternative 
felony counts of possessing and manufacturing marijuana, in 
violation of Minn. Stat. §§ 152.01, subd. 7, 9; 152.02, 
subd. 2(3); 152.09, subd. 1(1), (2); and 152.15, subd. 1(3)(ii), 
2(2). The Honorable Dennis J. Murphy, Judge of District Court, 
presided. 
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The charges arose out of evidence obtained pursuant to a 
search warrant and the arrest of appellant on July 27, 1990. 

Testimony from several law enforcement officers was 
presented at the Omnibus Hearing held on November 13, 1989. 

Patrick Novacek, Sheriff of Roseau County, had been personally 
acquainted with the appellant since the early 1980's (T.O.H. 15)1/ 
and, as long as Sheriff Novacek could recall, appellant had used 
and grown marijuana (Id. at 16). 

Prior to obtaining the search warrant, officers had 
driven by appellant's residence several times in July of 1989, and 
observed what appeared to be marijuana growing on the west end of 
the property. Aerial observations were made by Sheriff Novacek 
and others on July 26, 1989 (Id. at 16, 19, 86-87). On the same 
date. Sheriff Novacek applied for a search warrant from Judge 
Shanahan (T.O.H. 19) and the warrant was executed at appellant's 
residence during the early morning hours of July 27, 1989. In 
addition to Sheriff Novacek, four other officers participated in 
the search (Id. at 20). Upon approaching the house, officers saw 
people moving within the house and at least one person, if not 
two, were looking out (Id. at 20, 75). Officers forced their way 
into the house due to the exigency and a locked door (Id. at 20, 
21 ) . 

Officers secured the house and determined that the 
appellant, his wife and his son were the only ones present (T.O.H. 

1 / T.O.H. refers to the transcript of the omnibus hearing of 
November 13, 1989. 
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■ at 21). Sheriff Novacek testified that prior to starting the 

I 

search of the premises, he read appellant his Miranda rights by 
, use of a card in the possession of Officer Jule Hanson 

(T.0.H. 21). 

Imiii 

After appellant expressed some concern about how the 
search would be executed, appellant stated that there was only a 
"small amount" in the house and that it was located in the kitchen 
(Id. at 22) . 

The search not only included the house but the 
surrounding area and outbuildings. Officers found approximately 

|r 

120 marijuana plants growing in the garden and marijuana drying in 

a red, barn-like structure which was located west and a little bit 

I 

south of the house (Id. at 22, 23). The distance between the 
public road and the garden area where the marijuana was seized was 
approximately 30 feet (Id. at 34), and there were no enclosures or 
| fences surrounding appellant's house (Id. at 37). 

Small amounts of marijuana were found in numerous places 
i throughout the house and a triple beam scale was found underneath 

the bed in the bedroom located in the upstairs on the north side. 

Gardening tools were found in the back part of the barn as well as 
strings hanging from the ceiling for drying marijuana, plastic 

| 

bags to put over the roots, and a table for manicuring or clipping 
and bagging portions of the marijuana (Id. at 77, 78). 

Officers found rocks by certain plants and appellant 
explained that the rocks were used to decide which plants were 
going to be dried next and for other classifications of the plants 













http://OCRKit.com - DEMO 


(T.O.H. 26). There were no weeds around the well maintained 
plants (Id. at 78). The marijuana seized from appellant's 
property was dried and weighed and determined to be approximately 
five pounds (Id. at 80-82). Less than an ounce and a half of 
marijuana was found inside the residence (Id. at 48, 49). 

During the search, appellant admitted that it was all his 
marijuana. 

After execution of the search warrant, appellant was 
taken into custody and transported to the law enforcement center. 
Appellant was again read his Miranda rights and agreed to speak to 
the officers (Id. at 24, 25). Appellant admitted that the 
marijuana was his, and that he was growing it in the garden. 
Appellant further talked about growing it for his own use, saying, 
"You know, Officer Novacek, that I grow it for my medical reasons" 
(Id. at 25). Novacek testified that there was also some 
discussion about drinking and that appellant explained that he did 
not drink alcohol but did occasionally use marijuana just for 
enjoyment (Id. at 25, 59). According to Novacek, appellant 
further stated that he worked the plants most every evening in the 
garden (Id. at 25, 26), that he knew that marijuana was against 
the law but that there were different interpretations of that law 
(Id. at 26), that he was planting more this year because he had 
ran out the previous year, and that he had grown the marijuana 
almost every year (Id. at 27). 

Sheriff Novacek attempted to take a taped statement from 
the appellant. He again read appellant his Miranda rights and. 
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this time, appellant requested to speak with an attorney. Sheriff 
Novacek then ceased all questioning (T.O.H. 27, 28). 

Appellant also testified at the Omnibus Hearing. 

Contrary to the testimony of law enforcement officers, appellant 
claimed that the patch of marijuana was approximately 100 feet 
from his house and that it was impossible to view it from the 
road. Appellant also testified at length regarding his claim that 
he had repeatedly requested an opportunity to speak to an 
attorney. In its Omnibus Hearing Order and Memorandum the court 
denied appellant's motions to suppress the evidence seized and the 
statements made by appellant to police.2/ Judge Murphy further 
held in abeyance any rulings on appellant's constitutional 
challenges pursuant to defense counsel's request (R.A. 31, 32; 
T.O.H. 12, 13).3/ 

Subsequent to the omnibus hearing, defense counsel 
notified the State that it intended to raise the defense of 
"medical necessity." In response, the State filed a motion 
requesting the trial court to preclude admission of any evidence 
which related to the appellant's alleged epilepsy or alleged use 


2/ The trial court, in its Omnibus Hearing Order and Memorandum 
dated December 29, 1990, resolved the factual issues regarding 
the search of appellant's property and the Miranda warnings in 
favor of the State. While this order was expressly mentioned 
in the appeal papers (see Appellant's Statement of the Case, 
Appellant's Appendix 2-4), appellant has chosen not to address 
these issues in his brief. The State will rely upon the trial 
court's well reasoned opinion which provides a solid basis 
upon which to support its decision (R.A. 26-38). 

3 / R.A. refers to the Appendix to Respondent's Brief; T.O.H. 
refers to the transcript of the Omnibus Hearing. 
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of controlled substances for treatment, on the grounds that such a 
defense did not exist in Minnesota and that such evidence would be 
irrelevant and not otherwise admissible (A. 5). 4 / 

In its order and memorandum of March 8, 1989, the trial 
court granted the State's motion to exclude the defense of medical 
necessity (A.6-8). The Court's order of March 15 differed only 
slightly to correct a procedural matter (A. 9-11). 

Appellant was then allowed to make an offer of proof to 
support his motion for reconsideration of the March 15 order. 

This offer was in the nature of expert testimony presented on 
March 16, 1990, and by way of appellant's affidavit and exhibits 
dated March 26, 1990.5/ That testimony is summarized as follows: 

The first expert witness to testify on behalf of 
appellant was Dr. David Rosenbaum. He specialized in neurology, 
subspecialized in the treatment of epilepsy, and had researched 
epilepsy (T.O.P. 7)6/ 

Dr. Rosenbaum testified that he had reviewed 
approximately 200 pages of appellant's medical records (Id. at 11) 
and had gleaned from the records that appellant had been diagnosed 
as having epilepsy since approximately 1956 (Id. at 12). 

Dr. Rosenbaum went on to define and describe epilepsy as 
well as differentiate types of seizures (Id. at 12-15). He then 


4/ A. refers to the appendix to appellant's brief. 

5/ Appellant's affidavit is reproduced in respondent's appendix 
in its totality. However, only exhibits 19-25 are included. 

6 / T.O.P. refers to the transcript of the Offer of Proof Hearing. 
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testified regarding the treatments available for epilepsy and 

discussed Dilantin, which became available in about 1940. 

Dilantin apparently had many advantages over phenobarbitol in that 

it had much less sedative, much less affects on memory and fewer 

adverse affects on cognition than had phenobarbitol, and was still 

the most widely used anti-epileptic drug (T.O.P. 16, 17). 

He further testified that newer drugs were available. 

Two such widely prescribed medications are Tegretol and Mysoline 

(or Primadone in its generic name). The newest drug now in use, 

however, is called Depakote (or valproic acid) (Id. at 17). 

Dr. Rosenbaum found from his review of appellant's 

medical records, that over the years phenobarbitol, Dilantin, 

Mysoline, Tranxene and Valium have been prescribed (Id. at 17). 

Dr. Rosenbaum then testified regarding the adverse or 

deleterious side effects associated with the prescriptive 

medications and that the best evidence would seem to suggest that 

Dilantin does have some minors effects on slowing of processing 

and slowing of motor behaviors. 

Dr. Rosenbaum testified: 

The two newer medications, Tegretol and 
Velproid, seem to have little, if no, affects 
on cognitive functioning, producing sedation, 
memory problems, etcetera. 

Id . at 18. 

Dr. Rosenbaum felt that appellant's medical records were 
"relatively complete" and seemed to indicate that there was a 
marked decrease in the grand mal seizures since 1980 (Id- at 21, 
22 ) . 
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While a number of nineteenth and early twentieth century 
physicians and neurologists felt, based on personal experience and 
observation, that marijuana had a lot of usefulness in treating 
epilepsy, Dr. Rosenbaum indicated that these opinions came at a 
time when there were no effective treatments for epilepsy other 
than bromides, which were just coming into use and which had a lot 
of toxic side effects (T.O.P. 23, 24). 

Dr. Rosenbaum then described two "anecdotal" reports in 
the medical literature but indicated, "One can't make too much of 
these kind of anecdotal studies. There is a lot of uncertainties. 
A lot goes on in life beside these variables" (Id. at 26). 

Dr. Rosenbaum then described animal research with 
marijuana. Since crude marijuana smoke contains literally scores 
of active and inactive chemicals, the decision was made to use 
specific substances. The two substances most actively 
investigated, according to Dr. Rosenbaum, have been delta-9-THC, 
(which is often said to be the psycoactive component of marijuana) 
and a substance called cannabidiol, which has no psychological 
effects — it doesn't produce sedation and it doesn't produce a 
high (Id. at 21 ) . 

Dr. Rosenbaum first testified regarding THC. He stated: 

In some animals, at some dose levels, under 
some conditions, THC can be an excitatory 
agent, that is it can actually promote 
convulsions, as can Dilantin. But the overall 
bulk of the evidence would seem to suggest that 
it probably has, in some, an anticonvulsive or 
antiepileptic effect. 

It obviously hasn't been favored for use as a 
drug to treat epilepsy or for development for a 
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number of reasons. One, because it has the 
psychoactive effects and we don't want to give 
a patient a drug to treat a condition which 
also is going to make them sleepy, groggy, 
high, uncomfortable, whatever. But, 
furthermore, there has been some concern about 
the excitatory effects and whether, in fact, 
this might actually promote seizures in the 
occasional patient. 

T.O.P. 27, 28. 

As to cannabidiol, which has very little toxicity and no 
excitatory effects. Dr. Rosenbaum testified, "And the consensus in 
the literature would seem to be that this agent is worthy of 
investigation for actual use as a drug in the treatment of 
epilepsy" (Id. at 28). 

Dr. Rosenbaum did state that the possibility certainly 
exists, even not knowing what the exact composition of the 
marijuana that's being used is, that crude marijuana, or the plant 
being smoked, could very well have antiepileptic effects in the 
individual patient" (Id. at 29). 

Dr. Rosenbaum was asked if he had formed an opinion, to a 
reasonable degree of medical certainty, as to whether or not 
marijuana could be useful in controlled epileptic seizures and he 
indicated that, "it could be useful" (Id at 30). He was further 
of the opinion that the decrease in the frequency of appellant's 
grand mal convulsions was related to his use of marijuana (Id. at 
31) . 

In response to questions by the Court, Dr. Rosenbaum 
described in further detail Tegretol and Depakote, the two drugs 
that have recently come out for the treatment of epilepsy. He 
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explained that, in general, those two drugs have minimal side 
effects. 

But one of the principal benefits of those two 
compounds is that they don't produce cognitive 
impairment, dulling of mantation, memory, 
sleepiness, in the vast majority of patients 
that is. 

(T.O.P. 33, 34). 

Dr. Rosenbaum's review of the medical records showed that 
appellant had never been prescribed either Tegretol or Depakote, 
that Tegretol has been available for the treatment of epilepsy 
since 1974, and that Depakote (or its predecessor Depakene) became 
available in about 1984 (Id. at 34, 35). 

Among specialists in the field, the preference is for 
monotherapy, treatment with just one drug rather than the 
combinations because there are "fewer side effects that weigh with 
better therapeutic potential" (Id. at 35). The combination of 
drugs being administered at the same time can increase the 
likelihood and/or the severity of deleterious side effects (Id. at 
35). In reviewing appellant's medical records. Dr. Rosenbaum 
found that there was a brief period of time where the appellant 
was actually on Dilantin monotherapy, but "it never seems to have 
been given a long enough trial with control of progressively 
increasing doses" (Id. at 37). 

Appellant's second expert. Dr. Dennis Petro, testified 
that he owned his own company which was devoted to clinical 
research of neuropharmacologic drugs. He had previously practiced 
as a physician in the area of neurology (Id. at 39). 
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Dr. Petro discussed how drugs are developed in the United 
States for large pharmaceutical companies and described his former 
employment with the Federal Drug Administration, where he was part 
of the group that reviewed Depakene and Depakote (T.O.P. 40-43). 

He found that Depakene and Depakote work as an inhibitor of 
seizures and that the compounds have a range of side effects which 
are tolerable and relatively mild (Id.). He did point out that 
there have been reports of patients who have died from the drug, 
but that it involved children in every such case (Id. at 43). 

Dr. Petro has found that the delta-THC element of 
marijuana did show significant benefits to patients with 
spasticity (Id. at 46, 47). He was also interested in further 
research on cannabidiol from the point of view of a potentially 
less dysphoria producing cannabinoid for patients with spasticity 
(Id. at 49). 

Dr. Petro was then asked his opinion, to a reasonable 
degree of medical certainty, as to whether or not marijuana can be 
therapeutically useful in controlling epileptic seizures. 

Dr. Petro responded, "Well, I think again cannabinoids are 
interesting as a group in this area. I don't have the clinical 
data at hand to say which one is the best. I think cannabidiol, 
from my way of looking, given the limited number of ones that have 
been accessible, is the most interesting because of its lack of an 
affect on mood." Id. at 54. When asked if he had an opinion, to 
a reasonable degree of medical certainty, that cannabidiol is 
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therapeutically useful in controlling epileptic seizures, he 
responded: 


Oh, again I would say yes in the case of 
cannabidiol. The reason why I say, in general, 
marijuana is because it's like one variety of 
marijuana may be a lot different from another. 

Now, if you looked at the risk/benefit 
ratio of cannabinoids in epilepsy, there are 
just a whole series of -- a bunch of 
epilepsies. Again, we went through the issue 
of specific types. There may be a use for 
cannabidiol in certain types of seizure 
problems. And with a — well, certainly they're 
interesting to look at, certainly. 

T.O.P. 54, 55. 

He further stated, "well, I could say the data from the 
one published paper was encouraging to a neuroscientist to further 
pursue the characterization of cannabidiol as a therapy for 
epilepsy" (Id. at 55). 

Dr. Petro did testify that he would prescribe marijuana 
under certain limited circumstances (Id. at 64-69). 

Finally, appellant called Robert Randall at his offer of 
proof hearing. Mr. Randall was president of the Alliance for 
Cannabis Therapeutics (hereinafter referred to as ACT) (Id. at 
70). Mr. Randall testified that he suffers from glaucoma and that 
he had discovered accidentally that marijuana seemed to be helpful 
in the treatment of his condition. Mr. Randall testified that 
after being acquitted of unlawful possession of marijuana in 1976 
in the District of Columbia Superior Court he has continued to use 
marijuana and is provided with marijuana on a legal basis through 
his physician on the basis of what is called "the compassionate 
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I.M.D. process." This was developed by the federal government in 
1978 to cover his condition and to provide a vehicle to make 
marijuana available to certain patients under certain conditions 
which were very highly controlled (T.O.P. 72). 

Mr. Randall testified that it might take between 50 and 
75 marijuana plants (over 7-1/2 pounds) per year to take care of 
his prescription. The marijuana he uses is primarily upper leaves 
and flowering tops, where the active ingredients collect (Id. at 
80, 81). 

Appellant submitted his affidavit for purposes of his 
offer of proof. He describes the frequency and severity of his 
epileptic seizures, and the impact epilepsy has had on his 
personal and professional life (H.A. at 10-26).2/ He then 
describes his 34 years of treatment for epilepsy at numerous 
medical facilities, the types of medications prescribed, and the 
claimed side effects (Id. at 27-30). 

Appellant states how he had met with Dr. Reed, a marriage 
counselor and a psychologist from Bemidji, who told him that his 
domestic problems stemmed from the side effects of the 
prescriptive medications he was taking (Id. at 31). Dr. Reed had 
apparently told appellant about reading that marijuana had been 
used medicinally to control epilepsy and suggested to appellant 
that appellant attempt to wean himself off the prescriptive 
medications by supplementing them with marijuana (.Id. at 32). In 

1 _/ H.A refers to the paragraphs of appellant Hanson's affidavit 
which are reproduced in respondent's appendix at 1 to 11. 
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his affidavit, appellant claims that using marijuana to supplement 
his prescriptive medications allowed him to gradually diminish his 
reliance on the prescribed drugs (H.A. 38). As he decreased his 
dependence upon the prescriptive medications, he noticed the 
deleterious side effects were also diminished appreciably and that 
his use of marijuana resulted in a significant decrease of both 
the frequency and severity of his epileptic seizures (Id. at 39, 
40). Appellant claims that by supplementing his medicine with 
marijuana for three years he reduced his use of phenobarbitol to 
one per day and on Dilantin and Mysoline to two per day (Id. at 
41, 42). 

Appellant claims that in 1978 his wife mistook his 
phenobarbitol for aspirin and that she suffered a near fatal 
overdose (Id. at 43) causing appellant to vow never to have 
phenobarbitol in his house again. This apparently made it 
necessary to increase his use of marijuana in order to control his 
seizures (Id. at 43, 45). Appellant claims that during the years 
following his wife's near fatal overdose, he was able to gradually 
diminish his reliance upon the remaining prescriptive drugs by 
supplementing them with marijuana while, at the same time, 
decreasing the frequency and severity of his epileptic seizures 
(Id. at 46, 47) . 

Appellant acknowledged that in 1982 he was charged with 
and convicted of growing and possessing marijuana and served 
approximately two months in jail (Id. at 48, 49). Appellant 
claims that while he was incarcerated he had to rely solely upon 
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prescriptive medications and that the frequency and severity of 
his seizures increased dramatically while incarcerated (H.A. 50). 
Appellant further claims that after being released from jail he 
was placed on probation during which time he continued to grow and 
use marijuana, despite knowing that such conduct could have 
resulted in the revocation of his probation. Id. at 52. He 
further explained how he acquired marijuana and how and why he 
started growing marijuana (Id. at 54-56). 

Appellant maintained that several years of growing 
marijuana had taught him that he needed to plant approximately 40 
plants to yield a one year supply of marijuana capable of 
providing for his medical needs (Id- at 57), and, in the spring of 
1988, planted his usual crop of 40 plants (Id. at 58). Due to a 
drought, however, appellant states that the plants' growth were 
stunted, causing him to run short of supply and to purchase 
marijuana from other individuals (Id. at 59, 60). Appellant 
acknowledged that in 1989 he planted approximately 120 plants (Id. 
at 62). 

Appellant summarized his use of prescription drugs and 
marijuana since his arrest in July of 1989 and what he claims to 
have been the physical effects on him (Id. at 64-69). He felt 
that marijuana has been effective on his epileptic seizures and on 
the deleterious side effects of medication (Id- at 70-72). 
Appellant also claims that the marijuana seized from him in July 
of 1989 was intended to be used solely by him and only for 
medicinal purposes, that he did not intend to sell or otherwise 
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transfer it to anyone else, and that he did not intend to use it 
for mere recreational purposes (H.A. at 73). Finally, appellant 
claimed that none of his prescriptive drugs have been as effective 
as marijuana in controlling his epileptic seizures and that, 
unlike those prescriptive drugs, he has not experienced any 
deleterious side effects from his medicinal use of marijuana (Id. 
at 80) . 

After this offer of proof hearing the trial court issued 
its order and memorandum of April 6, 1990, which incorporated its 
memorandum of March 8 (A. 12-16). The court examined whether the 
offer of proof made by the appellant would be admissible at trial 
and whether it was enough to show that medical necessity could be 
a defense in this matter. The court concluded that the defense of 
medical necessity was not available to appellant on this charge 
(Id. at 13). 

Appellant's subsequent request that the trial court 
certify the matter to the Court of Appeals was denied in its order 
of April 10, 1990 (R.A. 23). The court clarified its previous 
rulings pointing out that the court was ruling against the medical 
necessity defense based upon the facts of this case, not in 
general (Id.). Appellant sought discretionary review of this 
order which was denied by an order of this Court in State v. 
Hanson , No. CX-90-847 (May 1, 1990) (R.A. 24). 

Appellant then waived his right to a jury trial, 
stipulated to the facts contained in the complaint, police reports 
and Omnibus Hearing and submitted the matter to the court pursuant 
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to State v. Lothenbach , 296 N.W.2d 854 (Minn. 1980)8/ 

(T.G.S. 2-6).9/ 

The defendant was found guilty by the court of both 
charges. However, the court found that both counts were part of 
the same behavioral incident and sentenced him only under Count I 
of the complaint which was the charge of manufacture of a 
controlled substance (T.G.S. at 7). 

Appellant appeals his convictions, claiming error by the 
trial court in rejecting appellant's offer of proof on the defense 
of medical necessity. 


ARGUMENT 

I. THE ISSUE OF WHETHER THE DEFENSE OF MEDICAL 
NECESSITY SHOULD BECOME THE RULE OF LAW IN 
MINNESOTA IS NOT PROPERLY BEFORE THE COURT. 

Appellant has appealed from the trial court's order 

granting the state's motion to exclude the defense of medical 

necessity which was entered on March 16, 1990. The order is 

actually dated March 15 and will be referred to as such herein 

(A. 9-11). 

However, appellant failed to point out in his brief that 
the order appealed from was subsequently modified and clarified by 


8/ In Lothenbach , the Minnesota Supreme Court recognized the 
practical reality of a procedure whereby the defendant may 
waive a jury trial and stipulate to the prosecution's case, 
thus avoiding a lengthy trial while preserving the right to 
appellate review. 

9/ T.G.S. refers to the transcript of the finding of guilt and 
sentencing of June 22, 1990. 
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the trial court in its subsequent orders. As the trial court 

specifically stated in its order of April 10: 

The defendant's request in this matter is much 
broader than the Court's ruling, which is very 
narrow. The Court's ruling is that the 
defendant, under the particular facts of this 
case, is not entitled to the defense of medical 
necessity. At no time did the Court infer that 
the possibility of the defense of medical 
necessity is not available under any 
circumstances in the State of Minnesota. 

R.A. at 23. 

In its April 6 order (A. 12-16), the trial court 
specifically reviewed the facts of this case utilizing the very 
standards that appellant urges this Court to adopt (A. 15, 16). 
While the State maintains that the broad "medical" necessity 
defense proposed by appellant does not exist in Minnesota, the 
trial court's analysis renders the issue moot for purposes of this 
case. 


This Court should reject appellant's attempt to create an 
issue that does not remain. No legitimate reason exists for the 
Court to go beyond the specific facts and law of this case. As 
set out more fully below, the trial court's evidentiary rulings on 
the defense of medical necessity are fully supported in fact and 
law. 
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II. MEDICAL NECESSITY IS NOT A DEFENSE TO A 

CRIMINAL ACTION PURSUANT TO MINN. STAT. 

§ 152.09, SUBD. 1(1), UNDER THE FACTS OF THIS 

CASE. 

While medical necessity has been utilized as a defense to 
the criminal possession of controlled substances in some 
jurisdictions, it has not been recognized by the appellate courts 
in Minnesota. 

The general defense of "necessity" is available as a 
defense to criminal charges in the State of Minnesota under 
certain circumstances. See State v. Johnson , 289 Minn. 196, 183 
N.W.2d 541 (1971). However, the defense is very limited and does 
not permit a "medical" necessity defense under facts such as those 
presented here, where defendant has ample opportunity and access 
to alternative forms of medical treatment. Furthermore, a 
defendant has the burden of establishing the elements of the 
defense to the court before it may go to the finder of fact. 

Appellant correctly points out that the Minnesota Supreme 
Court, in State v. Johnson , supra , recognized that the defense of 
"necessity" existed in the common law in Minnesota and other 
jurisdictions. 

However, even a cursory reading of that decision makes it 
clear that the defense is limited and that the Supreme Court is 
unwilling to expand it to the dimensions sought by appellant. 

In Johnson the defendant was convicted of operating a 
snowmobile upon the shoulder of a trunk highway in violation of 
Minn. Stat. § 84.87, based upon stipulated facts. The trial court 
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refused to permit the defendant to avail himself of the defenses 
of necessity and reasonableness. On appeal, the Supreme Court 
upheld the trial court, holding that: 

Where courts have dealt with the defense 
of necessity, it has been held that the 
defense applies only in emergency situations 
where the peril is instant, overwhelming, and 
leaves no alternative but the conduct in 
question ... To allow the defense, the 
choice of action must be necessitated by an 
emergency . 

Johnson , 289 Minn, at 199, 183 N.W.2d at 543 (emphasis added). 

The Minnesota Supreme Court briefly reviewed the history 

of the defense in other jurisdictions and then focused on the 

defense of necessity in Minnesota, stating: 

In Minnesota the defense of necessity has been 
incorporated into several criminal statutes by 
the legislature. See, Minn. Stat. § 243.52; 

609.06; 609.065; and 609.765. In 21 Am. Jur. 

(2d) Criminal Law, § 99, it is stated that 
there is some authority to the effect that an 
act done from compulsion or necessity is not a 
crime; but the necessity or compulsion which 
will excuse a criminal act must be clear and 
conclusive and must arise without negligence or 
fault on the part of the defendant. Thus, it 
has been held that the defense of necessity is 
not available, at least where the defendant 
could have avoided the emergency by taking 
advance precautions . 

Id . 289 Minn, at 201-02, 183 N.W.2d at 544 (emphasis added). See 

also Minn. Stat. § 609.08 (necessity defense of duress). 

The Minnesota Supreme Court agreed that defendant had 

failed to establish that an emergency existed and held: 

The instant case is therefore not one for which 
the common-law defense of necessity should be 
made available. Its use is simply not merited, 
either factually or generally, under existing 
law in this or other jurisdictions . 
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Id . 289 Minn, at 202, 183 N.W.2d at 545 (emphasis added). 

In State v. Brechon , 352 N.W.2d 745 (Minn. 1984), the 
Minnesota Supreme Court, again discussed the defense of necessity. 

Brechon involved the prosecution of a number of Honeywell 
protesters charged with trespass who raised "claim of right" and 
necessity defenses. A three judge panel held that a pretrial 
offer of proof had to be made as to the claim of right defense, 
that the defendants' testimony as to beliefs was irrelevant, and 
that the necessity defense may not be raised at trial. 

The Minnesota Supreme Court reversed the appellate 
panel's order requiring the offer of proof on the claim of right 
defense, finding that claim of right evidence tends to disprove an 
essential element of the State's case: that the actor trespassed 
without claim of right . Id . at 750. 

In a footnote, however, the Court distinguished "claim of 
right" from necessity." 

The district court appellate panel ruled 
that defendants must establish the four 
elements of a necessity defense outlined in 
United States v. Seward , 687 F.2d 1270 (10th 
Cir. 1982), cert . denied , 459 U.S. 1147, 103 
S. Ct. 789, 74 L.Ed.2d 995 (1983), in an offer 
of proof. Defendants have denied any intention 
to raise a necessity defense. They need not, 
therefore, meet the Seward requirements to 
present claim of right evidence. Claim of 
right evidence, as part of the state's case is 
distinguishable from the necessity defense 
involved in such cases as Seward (defendants 
failed in offer of proof to meet requirements 
for necessity defense); United States v. 

Simpson , 460 F.2d 515 (9th Cir. 1972) 

(defendants sought to introduce evidence 
regarding a justification defense); United 
States v. Kroncke , 459 F.2d 697 (8th Cir. 1972) 
(defendants contended court erred in refusing 
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to submit defense of justification to the 
jury); Cleveland v. Municipality of Anchorage , 

631 P.2d 10973 (Alaska 1981) (anti-abortion 
protesters claimed their actions were necessary 
to avert imminent peril to life); State v. 

Marley , 54 Hawaii 450, 509 P.2d 1095 (1973) 

(Honeywell protesters contended they should be 
exonerated because the necessity defense 
applied to their actions); Commonwealth v. 

Hood , 389 Mass. 581, 452 N.E.2d 188 (1983) 

(defendants argued the harm caused by their 
trespass was outweighed by the harm they acted 
to prevent). 

Id. at 751, footnote 3. 

The four Seward factors that a defendant would have to 
establish in an offer of proof before the defense could be raised 
are: 


1) A direct causal relationship between the 
defendant's actions and the avoidance of the 
perceived harm. 

2) The act to be prevented by defendant's 
conduct was criminal under the law of the 
United States. 

3) The alleged criminal act which defendants 
wanted to stop was one occurring in their 
presence, and was one which would subject them 
to immediate harm which a reasonable man would 
think could be eliminated by defendants' 
conduct. 

4) There was no alternative available to 
defendants to accomplish their purpose which 
did not involve a violation of the law. 

687 F.2d at 1273, 1274. 

In support of appellant's efforts to present a medical 
necessity defense in this case, he urged the trial court to adopt 
the standards for the defense as set out in an unpublished trial 
court decision from the District of Columbia: United State v. 
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Randall , 104 Daily Wash. L. Rptr. 2249 (D.C. Super. Ct. 1976) 

(A. 19-23). However, even if Randall were to be applied, the 
trial court herein noted that medical necessity cannot be used to 
shield an actor from criminal responsibility if: (1) the duress or 
circumstance has been brought about by the actor himself; (2) the 
same objection could have been accomplished by a less offensive 
alternative which was available to the actor; or (3) the evil 
sought to be averted was less heinous than that performed to avoid 
it. Order of April 6, 1990 at A. 15-16. 

While the trial court found that appellant did not bring 
on the epilepsy himself, it specifically found that the appellant 
did not meet the second factor, i.e,., that there were 
alternatives available to avoid the criminal conduct. The trial 
court's findings supported that conclusion. First, the court 
found that appellant was not on monotherapy long enough to 
determine its effectiveness. Next, appellant had not used the two 
new drugs that were available, namely, Tegretol and Depakote. 
Third, the court found that neither Dr. Rosenbaum nor Dr. Petro 
would testify, with medical certainty, that marijuana would take 
care of the appellant's seizure problems. Id . 

The trial court found more troubling the fact that 
appellant was growing three to four times as many plants as even 
appellant claimed was necessary to meet his medical needs. The 
court rejected appellant's drought rationale and, likewise, 
rejected his offer of proof. Id. at 15, 16. The State's motion 
to preclude the medical evidence was granted. Id. at 12. 
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It is well settled in Minnesota that rulings on 
evidentiary matters lie within the broad discretion of the trial 
court. Absent a clear abuse of discretion, such rulings must 
stand. State, v Kelly , 435 N.W.2d 807 (Minn. 1989). 

The trial court's order to preclude this defense is fully 
supported by the record. The trial court set forth numerous 
excerpts from the testimony. The court particularly detailed the 
equivocal opinions of the experts who testified (A. 13-15). 

Dr. Rosenbaum failed to testify that marijuana could best 
control Mr. Hanson's epilepsy. He specifically differentiated 
between raw marijuana and some of the more specific substances 
that make up marijuana and pointed out serious downsides to the 
use of raw marijuana and one of its more active components, 
delta-9-THC (T.O.P. 26-28). 

Both Drs. Rosenbaum and Petro outlined several 
alternative treatments available to the appellant that would 
provide relief from the epileptic seizures and which would avoid 
the deleterious side effects (see detailed discussion at p. 9, 11, 
12, 13, infra) . 

It is clear, therefore^, that the trial court's order 
precluding the offer of proof in the present case was amply 
supported by the record. In any event, appellant was not 
precluded from testifying on his own behalf relative to his 
medical condition and his marijuana use. Had he gone to trial he 
could have done so under the Order of this Court denying 
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discretionary review in State v. Hanson , No. CX-90-847 (May 1, 
1990) (R.A. 24). 

In addition to the equivocal evidence regarding 
appellant's alleged medical need for marijuana, the exhibits 
attached to appellant's affidavit are revealing. 

In appellant's letter of May 10, 1979 (R.A. 19), 
appellant wrote that he first experimented with marijuana after he 
came upon an article, not upon recommendation from a doctor, as 
alleged in his affidavit. His affidavit refers to him getting off 
phenobarbitol in 1978 after his wife allegedly overdosed. He 
makes no reference to that incident in his letter. Further, at 
the point that his wife accidentally overdosed, appellant was down 
to one phenobarbitol per day (R.A. 5, 6). Instead of clearly 
marking the bottles of pills, he chose to substitute more 
marijuana for his prescribed medication. 

Appellant's letter of November 15, 1983 refers to using 
marijuana for relaxation purposes (R.A. 21, 22). This corroborates 
statements made to Sheriff Novacek (T.O.H. 25, 59). 

Appellant's letter of March 11, 1977, indicates that he 
specifically discussed his use of marijuana with a medical doctor. 
Dr. Jenecky, who indicated that until such time as the medicinal 
use of marijuana was proven, he must return to prescription drugs 
(R.A. 2). Amazingly, however, appellant maintains in his brief 
that appellant should be commended for his marijuana use because a 
doctor recommended it (appellant's brief at 6, 40). 
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It must be remembered that the officers herein seized 120 
plants. This was three to four times the amount "necessary" to 
meet appellant's "needs." Even if appellant absolutely needed 
some marijuana, the possession/manufacture of this amount clearly 
was not medically necessary. The trial court properly rejected 
appellant's reasoning on this point (A. 16). 

In addition to small amounts of marijuana found all over 
appellant's residence, officers also found a triple beam scale 
(T.O.H. 77) — further evidence that appellant was using the 
marijuana for other than medicinal purposes. 

Under the facts and under the law of this case, as 
determined by the trial court, the trial court's discretion in 
precluding appellant's offer of proof was properly exercised. 

Whether the standards of a necessity are couched in terms 
of Johnson , supra , Brechon , supra , Seward , supra , or Randall , 
supra , the appellant has failed to meet his burden of raising a 
necessity defense under his offer of proof. The court found that 
there were reasonable alternatives that were available to him. 
Appellant attempts to justify his conduct based upon the advice of 
a marriage counselor and his own experimentation. There is 
nothing in the record to support his claim that all reasonable 
alternatives have been exhausted or that advance precautions 
failed. The only precaution taken here was the growing of corn to 
hide his growing operation (T.O.H. 113). 


The trial court's evidentiary rulings on this point are 

) 


well supported and must be affirmed. 
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III. THE EXPANSION OF THE DEFENSE OF NECESSITY 
SHOULD OCCUR ONLY BY LEGISLATIVE ACTION. 

While the Minnesota Supreme Court in Johnson , supra and 

Brechon , supra seems to have acknowledged the availability of a 

common law necessity defense, the Minnesota legislature has 

specifically preempted the law on the available uses of marijuana 

in this state. Even though the trial court in this case adopted 

the standards of United States v. Randall , supra , this Court would 

have no basis for recognizing the applicability of that defense 

beyond the peculiar facts of this case. 

Appellant was convicted and sentenced for a violation of 

Minn. Stat. § 152.09, subd. 1(1). That section provides: 

Except as otherwise provided in this chapter , 
it shall be unlawful for any person, firm or 
corporation to 

(1) Manufacture, sell, give away, barter, 
deliver, exchange or distribute; or possess 
w ith intent to manufacture, sell, give away, 
barter, deliver, exchange or distribute a 
controlled substance. 

"Manufacturing" in places other than a 
pharmacy, means and includes the production, 
quality, control, and standardization by 
mechanical, physical, chemical, or 
pharmaceutical means, packing, repacking, 
tableting, encapsulating, labelling, 
relabeling, filling or by other process, of 
drugs. Minn. Stat. § 152.01, subd. 7 (1988). 

(Emphasis added). 

The statute is prohibitive in nature, rather than 
permissive. The legislative intent was to prohibit the possession 
or manufacture of controlled substances, except as otherwise 
provided in chapter 152. The exception for marijuana, a 
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Schedule I controlled substance, was found in Minn. Stat. § 152.21 

(1988), the THC Therapeutic Research Act. 

Minn. Stat. § 152.21, subd. 1(1988) provided: 

The legislature finds that scientific 
literature indicates promise for 

Delta-9-Tetrahydro-cannabinol (THC), the active 
component of marijuana, in alleviating certain 
side effects of cancer chemotherapy under 
strictly controlled medical circumstances. 

The legislature also finds that further 
research and strictly controlled 
experimentation regarding the therapeutic use 
of THC is necessary and desirable. The intent 
of this section is to establish an extensive 
research program to investigate and report on 
the therapeutic effects of THC under strictly 
controlled circumstances in compliance with all 
federal laws and regulations promulgated by the 
Federal Food and Drug Administration, the 
National Institute on Drug Abuse ahd the Drug 
Enforcement Administration. The intent of the 
legislature is to allow this research program 
the greatest possible access to qualified 
cancer patients residing in Minnesota who meet 
protocol requirements. The establishment of 
this research program is not intended in any 
manner whatsoever to condone or promote the 
illicit recreational use of marijuana. 

It can be seen that the Minnesota Legislature intended to 
allow marijuana cultivation and possession only in connection with 
cancer research and, only then, under strictly controlled 
circumstances which are more specifically spelled out in the 
statutes. The THC Therapeutic Research Act was adopted by the 
legislature in 1980. The act was amended in 1988 and again in 
1989. In 1989, amendments were passed, effective August 1, 1989, 
or approximately four days after appellant's arrest. The 1989 
amendments specifically referred to exemptions from criminal 
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sanctions. See Laws of Minnesota, ch. 665, s. 2 (1988) (R.A. 25). 
It is clear, therefore, that at the same time that the appellant 
was continuing his illegal course of conduct, the Minnesota 
Legislature declined to expand the scope of research and 
experimentation regarding the therapeutic use of THC to 
spasticity, glaucoma or epilepsy, or other possible medical 
conditions. 

The legislature has forbidden other uses of marijuana 
without regard to the intention, knowledge or motive of the 
possessor/manufacturer. This is an authorized form of legislative 
action. State v. O'Heron , 250 Minn. 83, 83 N.W.2d 785 (1957). 
Where a statute designates an exception, the exclusion of one 
thing includes all others. Maytag Co. v. Commissioner of 
Taxation , 218 Minn. 460, 17 N.W.2d 37 (1944). 

As pointed out by the trial court in its orders of 
March 8, March 15, and April 6, 1990, the legislature has 
obviously considered whether marijuana could be used for medicinal 
purposes (A. 6-16). This is not the first time appellant has 
challenged the right of the legislature to determine which 
controlled substances have medicinal value and how these 
substances should be classified. See State v. Hanson , 364 N.W.2d 
786 (Minn. 1985). It is not for the court to circumvent the 
legislature on these issues. The State respectfully submits that 
judicial amendment of the statutes is not warranted either in 
general or as applied to appellant. 
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Regarding statutory authority, the decision of the 

Supreme Court of the State of New Jersey in State v. Tate , 505 

A.2d 941 (N.J. 1986) is quite instructive. 

In Tate , the defense of medical necessity was raised in 

response to a charge of possession of marijuana. The trial court 

denied the State's motion to strike the defense and the 

intermediate court of appeals affirmed. However, the Supreme 

Court of New Jersey found that the legislature, had by statute, 

specifically restricted the available necessity defenses. 

Further, it recognized that the New Jersey Legislature had also 

enacted a therapeutic research act. The court held: 

The legislature has weighed the competing value 
of medical use of marijuana against the value 
served by prohibition of its use or 
possessions, and has set forth the narrow 
circumstance under which that competing value 
may be served. Outside those narrow 
circumstances, the value of the medical use of 
marijuana cannot be deemed to outweigh the 
values served by its prohibition. 

Id . at 946. 

The Court further pointed out that the New Jersey 
Legislature had given consideration to possible medical uses of 
controlled dangerous substances by providing that certain 
substances may be possessed with a valid prescription. The Court 
stated: 

Because defendant did not possess a valid 
prescription, he could not claim the protection 
of this statutory exception. And because the 
legislature provided this exception dealing 
with the specific situation presented here, 
this court is without authority to fashion an 
alternative exception for defendant under the 
codes' 'necessity' section. 
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Id. at 945 (other citation omitted). 

New Jersey classified marijuana in Schedule I which, by 

definition, precluded a prescription, unless the therapeutic act 

provided for it (which it did not). The same is true in 

Minnesota. The New Jersey Supreme Court stated: 

Because the defense of 'medical necessity' is 
clearly precluded by statutory language, we 
need not look to the common-law defense of 
'necessity' for guidance. This Court's 
common-law gap filling authority with regard to 
the criminal law should be exercised only when 
there is in fact a gap to be filled. There is 
none. Moreover, even were we to resort to the 
common law, we conclude, contrary to the 
position of our dissenting colleagues, that 
even under common law, a 'necessity' defense 
would not be available in this case. 

Id . at 945, 946. 

"Obviously, then, the defense is available at common law 
only when the legislature has not foreseen the circumstances 
encountered by a defendant." Id. at 946. 

"Where the statute itself fixes the exceptions to the 
operation of the law, the court cannot make any addition." Id. 

As previously set forth in State v. Johnson , supra , the 
Minnesota Supreme Court has found that the common law defense of 
necessity has been incorporated into several criminal statutes by 
the legislature. In addition, the legislature enacted and amended 
its therapeutic research act. The constitutionality of 
classifying marijuana as a Schedule I substance and the power of 
the legislature to so classify has been upheld. See State v. 
Hanson , 364 N.W.2d 786 (Minn. 1985); State v. Vail , 274 N.W.2d 127 
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(Minn. 1979); United States v. Fogarty , 692 F.2d 542 (8th Cir. 
1982), cert , denied , 460 U.S. 1040, 103 S. Ct. 1434 (1983). The 
legislature has made its intent clear. The court should not 
endeavor to expand the necessity defense. 

Appellant also relies on State v. Bachman , 595 P.2d 287 
(Hawaii 1979). First, Hawaii had a statute in place that allowed 
this type of defense to be presented. Hawaii statute 
section 703-302, entitled "Choice of Evils," specifically set out 
criteria which must be met in order to raise the defense. 
Secondly, the court stated in a footnote that the Hawaii 
Legislature had recently rejected proposals to decriminalize 
possession of marijuana. 

That court stated: 

It is entirely possible that medical necessity 
could be asserted as a defense to a marijuana 
possession charge in a proper case. See HRS 
§ 703-302. See also State v. Horn , 58 Haw. 

252, 566 P.2d 1378 (1977). This would require 
a showing, however, by competent medical 
testimony, of the beneficial effects upon the 
defendant's condition of marijuana use, as well 
as the absence or ineffectiveness of 
conventional medical alternatives. United 
States v, Randall , supra . Relief from simple 
discomfort would not suffice. The harm to 
which the defendant is exposed must be serious 
and it must be imminent, H.R.S. § 703-302; 

State v. Horn , supra and medical testimony 
would be required to show compelling need for 
its use. 

Id. at 288, footnote 1.10/ 


10 / it should be noted that in Minnesota it is not a crime to 
possess less than 42.5 grams of marijuana for one's own 
personal use. Minn. Stat. § 152.09, subd. 1(2); 152.15, 
subd. 2(5); 152.01, subd. 16 (1988). 
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The Hawaii Supreme Court, therefore, merely recognized, 
acknowledged, and deferred to the authority of the state 
legislature in this area. 

As set out above, the facts of the present case do not 
require the court to fashion a specific remedy for appellant. 
Appellant has gone off on his own, contrary to medical advice. He 
has failed to consider reasonable medical alternatives and has 
told others that he used the marijuana for other than medicinal 
purposes. 

Appellant also cites State v. Diana , 604 P.2d 1312 (Wash. 
App. 1979), to support his position. This is misplaced. While 
the Washington Intermediate Court of Appeals adopted the rationale 
behind the opinion in United States v. Randall , supra , 11 / the 
Supreme Court of Washington in State v. Palmer , 637 P.2d 239 
(Wash. 1981), has severely restricted the precedential value of 
the Diana ruling. In that case, the defendant maintained that 


11 / The Randall court placed special emphasis upon the importance 
of an individual's right to preserve and protect his own 
health and body, citing Roe v. Wade , 410 U.S. 113 (1973), and 
Rutherford v. United States . 399 F. Supp. 1208 (W.D. Okl. 
1975). As set out later in this brief, however. Roe v. Wade 
did not provide for an unlimited individual's right and, in 
fact, was specifically limited. See, Employment Division 
Department of Human Resources of Oregon v. Smith , 110 S. Ct. 
1595 ( 1990). . In the present case, the trial court adopted the 
legal criteria for a medical necessity defense as set out in 
Randall. 


In Rutherford , the court found the Federal Drug 
Administration to have abrogated its responsibility by failing 
to review laetrile and either approve or disapprove it as a 
proper prescriptive drug. Without such review, the court 
found, Rutherford was without court review and, therefore, due 
process. The Rutherford court then made its own independent 
(Footnote 11 Continued on Next Page) 
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marijuana had accepted medical use and, therefore, the Board of 

Pharmacy had abused its discretion in not removing it from 

Schedule I (the similar argument of appellant failed in his 

previous appeal in State v. Hanson , supra ). The court footnoted 

the decision of State v. Diana , supra stating: 

He does not claim that he has a need for the 
drug for medicinal purposes. However, the 
petitioner's standing to raise this issue has 
not been challenged in this action and in fact 
the prosecutor waived any objection on that 
score by stipulating that the petitioner could 
argue the question. 

Id . at 240. 

The Palmer Court reviewed all of the expert testimony 

presented on the medicinal uses of marijuana and concluded: 

Neither the trial court nor the court of 
appeals found the petitioner's evidence 
sufficient to refute the finding of the 
legislature that marijuana has no accepted 
medical use in the United States. We are in 
agreement with their evaluation of that 
evidence. Id. 

The Palmer Court then went on to note that its 
legislature had recently passed the Controlled Substances 
Therapeutic Research Act wherein it found that recent research had 
shown that marijuana may alleviate the side effects of 
chemotherapy and the ill effects of glaucoma. "It set up a 


(Footnote 11 Continued from Previous Page) 

findings and conclusions on the medicinal value of laetrile. 

In the present case, the Minnesota Legislature has reviewed 
and continues to review the medicinal use of marijuana through 
the THC - Therapeutic Research Act , supra , and the trial court 
resolved the medicinal need of marijuana, under the facts of 
this case, against appellant. 
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program for further research and for purposes of such research 
only reclassified marijuana as a Schedule II drug. Id. at 241 
(emphasis in original). 

In light of this recent legislative history, we 
could not say in any event that the Board has 
breached its statutory duty by failing to 
reschedule marijuana. Its nonaction appears to 
be squarely in accord with the express 
legislative intent. Had the Board rescheduled 
the drug, its action would have been superceded 
by these enactments, retaining the drug in 
Schedule I for all but research purposes. 

Id. at 241 (emphasis added). 

Finally, the court in Palmer held: 

Whatever the legislature may have meant when it 
used the term, "medically accepted use" it is 
obvious that, in its judgment, marijuana has 
not been proven to have such a use. This court 
has before it no facts which would justify it 
in overturning the findings of the legislature, 
whose prerogative it is to decide what extent 
the use of substances shall be controlled. Id . 

It is doubtful that the Washington Supreme Court would 

expand a medical necessity defense beyond the specific language of 

its therapeutic research act, without specific legislative intent. 

Not only has the Minnesota Legislature codified the 

defense of necessity into its criminal code, it has further 

restricted the legal uses of marijuana in its therapeutic act. 

There is no valid reason in this case for the court to substitute 

its judgment for that of the legislature. 


1 


Finally, in a case of first impression in the State of 
Florida, State v. Mussika , 14 Fla. L.W. 1 (Fla. Cir. Ct. 1988) 
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(reprinted at A. 24-27), the trial court accepted a medical 
necessity defense claim. 

The trial court reviewed the defendant's medical history 
and stated: 

Ms. Mussika has exhausted all of the available 
glaucoma control drugs and surgical procedures 
including experimental, alternative treatments. 

They have simply not worked. In fact, the last 
experimental surgery that was tried on 
Ms. Mussika was a disaster, resulting in the 
loss of her sight in one eye. Thus, not only 
have the available treatments failed, they have 
presented grave risks. The preponderance of 
the evidence in this case clearly indicates 
that this patients' glaucoma is beyond the 
reach of available medical therapies. 

Id. at A.26. 

The facts are easily distinguishable from the present 
case. Ms. Mussika was in possession of four plants. Her 
physician testified that all conventional treatment alternatives 
had been exhausted and that each approved drug was capable of 
lethal results even if properly administered. (She had not 
previously been convicted of felony possession of marijuana). 
Further, prior treatment produced objective disastrous results 
(loss of eyesight). 

In addition to the highly unusual facts of that case, the 
trial court pointed out that Florida had an absolute prohibition 
against marijuana's use. The trial court felt that such a 
sweeping, indiscriminate prohibition was not valid. The court 
found this to be an "intolerable, untenable legal situation." Id . 


at 4. 
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As previously pointed out, however, the Minnesota 
Legislature has addressed the possible medicinal uses of marijuana 
in its therapeutic research act and declined to reclassify 
marijuana from a Schedule I substance. This has been upheld as a 
proper legislative purpose. See, State v. Hanson , supra 
(appellant Gordon Hanson's 1985 appeal of his prior marijuana 
conviction wherein the Minnesota Supreme Court specifically found 
that it was for the legislature to classify controlled substances 
and that the retention of the drug in Schedule I for purposes 
other than research program cannot reasonably be said to bear no 
rational relation to a legitimate legislative purpose). 

Therefore, in contrast to the decision in Mussika , the 
Minnesota Legislature is in the continual process of addressing 
the medicinal uses of marijuana. 

Since the legislature has enacted a statute which itself 
fixes the exceptions to the operation of the law, the court should 
not make any addition. State v. Tate , supra . 

IV. THE MINNESOTA STATUTES PROHIBITING MARIJUANA 
USE AND POSSESSION DO NOT VIOLATE APPELLANT'S 
CONSTITUTIONAL RIGHTS TO PRIVACY, DUE PROCESS 
OR EQUAL PROTECTION. 

Appellant asserts that Minnesota's proscription of 
marijuana violates his constitutional rights to privacy, due 
process, and equal protection. Appellant first argues that by 
prosecuting him for marijuana possession, the State has 
unreasonably denied him the right to pursue medical treatment, 
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thereby violating his rights to privacy and due process. 

Appellant also argues that by allowing the limited use of certain 
controlled substances in some circumstances, the State has denied 
him equal protection of the laws. Appellant's claims must fail, 
not only because he failed to seek a determination of these issues 
below, but on their merits as well. 

The failure to raise an issue in the trial court, even an 
issue of constitutional magnitude, constitutes a waiver of 
consideration of the issue on appeal. See , e.q . State v. Hanley , 
363 N.W.2d 735, 740 (Minn. 1985) (Sixth Amendment violation); 

State v. Beard , 288 N.W.2d 717 (Minn. 1980) (Fourth and Fifth 
Amendment violations). When the defendant has failed to raise an 
issue below, a reviewing court is free to consider it only if the 
alleged error was "plain error affecting substantial rights," or 
if the claim of error relates to "fundamental law," or if the 
failure to reverse would "perpetuate a substantial and essential 
injustice in the sense that as a result an innocent man may have 
been convicted." State v. Malaski , 330 N.W.2d 447, 451 (Minn. 
1983). None of the stated grounds for consideration of these 
issues for the first time on appeal apply in this case, and 
appellant therefore must be deemed to have forfeited them. 

At the omnibus hearing, appellant introduced four motions 
to dismiss on the grounds that Minn. Stat. § 152.09, subd. 1(1) 
and 1(2) violate various constitutional rights on their face and 
as applied (T.O.H. 12). Appellant, however, asked that these 
motions be held in abeyance because he didn't anticipate "there 
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being enough evidence upon which the court can rule on these 
motions" (T.O.H. 13). The trial court accordingly did not rule on 
these motions and thus, did not consider any constitutional 
challenges to Minn. Stat. § 152.09, subds . 1(1) and 1(2) (R.A. 31, 
36; T.O.H. 12, 13). 

Appellant had more than an adequate opportunity to 
challenge Minnesota's marijuana law on constitutional grounds. 

His decision not to do so because of a lack of evidence suggests 
that he considered this challenge to be without merit. This court 
should reject appellant's attempt to raise a constitutional 
challenge to Minn. Stat. § 152.09, subd. 1(1) and 1(2) for the 
first time on appeal. 

Even if this court considers appellant's constitutional 
claims, these claims must fail. The Minnesota Supreme Court 
expressly ruled on the constitutionality of Minnesota's marijuana 
possession laws in a previous case involving appellant. In State 
v. Hanson , 364 N.W.2d 786 (Minn. 1985), appellant argued that the 
medical profession recognizes marijuana's medicinal value and 
therefore the classification of marijuana as a Schedule I 
controlled substance is unconstitutional. Id. at 790. The court 
rejected this argument, citing State v. Vail , 274 N.W.2d 127 
(Minn. 1979), and quoting at length from United States v. Fogarty , 
692 F.2d 542 (8th Cir. 1982), cert . denied , 460 U.S. 1040, 103 
S. Ct. 1434 (1983) . 

In Vail, the Minnesota Supreme Court rejected an equal 
protection challenge to the state's statutory classification of 
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marijuana as a Schedule I controlled substance. The court 
concluded that the reluctance of the state board of pharmacy to 
reclassify marijuana is not arbitrary or unreasonable, and thus 
not unconstitutional. Vail, 274 N.W.2d at 136. The court noted 
that this conclusion is consistent with other jurisdictions that 
have considered equal protection challenges to such 
classifications. Id. at 136, n. 15. 

In Fogarty , the Eighth Circuit considered whether the 
federal classification of marijuana as a Schedule I controlled 
substance violates the due process and equal protection mandates 
of the constitution. Fogarty , 692 F.2d at 547. In addressing 
this issue, the court first noted that since there is no 
fundamental right to sell or possess marijuana, the classification 
of marijuana as a Schedule I controlled substance "must be upheld 
unless it bears no rational relationship to a legitimate 
government purpose." Id. at 547 (quoting United States v. Kiffer , 
477 F.2d 349, 352 (2d Cir. 1972), cert , denied , 414 U.S. 831, 94 
S. Ct. 165 (1973)). The court concluded that the Schedule I 
classification was not irrational. Id. at 547. In reaching this 
conclusion, the court expressly noted that the federal courts 
uniformly view the Schedule I classification of marijuana as 
rational and not violative of equal protection or due process. 

Id. at 547, n. 4. 

These cases demonstrate that laws prohibiting marijuana 
possession do not violate the constitutional guarantees of equal 
protection or due process. Appellant's contention that the 
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"unique circumstances" in this case nonetheless render Minnesota's 
law unconstitutional as applied to him is without merit. 

Appellant urges this Court to find that the State 
violated his right to privacy and due process when it prosecuted 
him for marijuana possession. Appellant's argument is based on 
his assertion that he uses marijuana for medical reasons and that 
prosecution for such use denies him the freedom to pursue medical 
treatment. Appellant, in essence, argues that the right to 
privacy encompasses his decision to use a controlled substance 
that he personally believes is beneficial to his heath. 

This argument is unpersuasive for several reasons. 

First, the Supreme Court has never held that the right to privacy 
includes the right to use a controlled substance. In fact, in Roe 
v. Wade , 410 U.S. 113, 93 S. Ct. 705 (1973), which appellant cites 
to support his privacy argument, the Court explained that the 
right to privacy is not absolute. Roe , 93 S. Ct. at 727. The 
court further noted that the privacy right does not grant 
individuals an unlimited right to do with their bodies whatever 
they please. Id. Instead, the right to privacy "is not 
unqualified and must be considered against important state 
interests in regulation." Id. 

It is well established that a state has extensive power 
to regulate in the area of health and welfare, particularly with 
regard to drug use. The United States Supreme Court recently 
discussed the relationship between a state's power to regulate 
drug use and an individual's constitutional rights. In Employment 
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Div., Dept, of Human Res, of Oregon v. Smith , 110 S. Ct. 1595 
(1990), the Court determined that the first amendment right of 
religious free exercise does not relieve an individual of the 
obligation to comply with a valid, neutral law prohibiting conduct 
that a state is free to regulate. Smith , 110 S. Ct. at 1600-02. 
The Smith Court held that a state constitutionally may prohibit 
the use of a controlled substance even though an individual's 
religion prescribes such use. Id. at 1600-02, 1606. 

The reasoning in Smith is applicable to the instant case. 
Here, appellant asserts that his belief in the medicinal value of 
marijuana relieves him of his obligation to comply with 
Minnesota's laws prohibiting marijuana possession. As the Smith 
Court held, however, an individual's belief, even if that belief 
directly implicates a constitutional right, does not automatically 
excuse the individual from compliance with a state law of general 
application. Moreover, the Smith case involved the exercise of an 
express constitutional right. If the first amendment right to the 
free exercise of religion does not excuse an individual from 
complying with state law, appellant's asserted right to choose a 
treatment for his epilepsy certainly does not excuse him from 
compliance with Minnesota's drug laws.12/ 


12 / The Minnesota Supreme Court, in State v. Hershberger , 

No. C9-88-2623 (Minn. Sup. Ct. Nov. 9, 1990), recently 
recognized that the Minnesota constitution provides greater 
protection for religious liberties than does the first 
amendment of the federal constitution. The Hershberger Court 
stated that government actions which do not prohibit religious 
practices in violation of the federal constitution could 
nonetheless infringe upon or interfere with religious 
(Footnote 12 Continued on Next Page) 
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Appellant also challenges Minnesota's prohibition of 
marijuana on equal protection grounds. The Minnesota Supreme 
Court has stated that the standard of review applicable in 
reviewing equal protection challenges to Minnesota's marijuana 
laws is whether "the classification is reasonable, not arbitrary, 
and bears a rational relationship to a permissible state 
objective." Vail , 274 N.W.2d at 134. As previously discussed, 
the Minnesota Supreme Court, applying this standard, has ruled 
that classifying marijuana as a Schedule I controlled substance 
does not violate the equal protection guarantee. 

Appellant nonetheless argues that the State has denied 
him equal protection by allowing the limited use of marijuana and 
peyote (also a Schedule I controlled substance) in certain narrow 
circumstances while not allowing him to use marijuana to help his 
epilepsy. Appellant pointed to Minnesota's THC Therapeutic 
Research Act, Minn. Stat. § 152.21 (1988), which establishes a 
strictly controlled research program to investigate the 
therapeutic effects of THC, a component of marijuana, on cancer 
patients. Appellant also cites Minn. Stat. § 152.02, subd. 2(4) 
(1988), which allows the use of peyote "in bona fide religious 
ceremonies of the American Indian church". 


(Footnote 12 Continued from Previous Page) 

practices, thus violating the Minnesota constitution. In 
Minnesota, therefore, religious considerations may, in some 
circumstances, excuse an individual from complying with an 
otherwise valid state law. In the instant case, however, 
appellant does not assert a religious basis for his marijuana 
use. Thus, the Hershberger holding is inapplicable to this 
case. 
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Appellant's equal protection argument is meritless. In 
State v. Whitney , 96 Wash.2d 578, 583, 637 P.2d 956, 960 (1981), 
the Washington Supreme Court held that the limited placement of 
marijuana in Schedule II for a research program while retaining 
marijuana as a Schedule I drug for other purposes is 
constitutionally permissible. The Minnesota Supreme Court cited 
the Washington case in its Hanson decision. See Hanson , 364 
N.W.2d at 791. 

Similarly, the fact that the legislature has exempted 
religious peyote use from criminal prosecution does not render its 
decision to prohibit marijuana unconstitutional. The legislature 
and the state board of pharmacy continually must make policy 
determinations regarding the classification of drugs. These 
determinations involve a wide range of judgments on controversial 
scientific, medical, and social issues. Appellant argues that the 
decision to allow a limited exemption for sacramental peyote use 
necessarily compels a decision to allow an exemption for marijuana 
use in epilepsy treatment. This argument compares apples to 
oranges and implies that the social, political, and constitutional 
issues involved in each case are equivalent. Clearly, a 
legislative decision attempting to accommodate a religious 
practice does not require legalization of marijuana for epilepsy 
treatment where the effectiveness of this treatment is, at best, 
questionable and inconclusive.13/ 


13 / Moreover, the Minnesota Supreme Court's decision in 

Hershberger , supra , indicates that religious considerations 
(Footnote 13 Continued on Next Page) 
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Finally, even if this Court were to review Minnesota's 
marijuana laws under a strict scrutiny standard, the laws clearly 
would survive strict scrutiny. Under a strict scrutiny analysis, 
a law will be upheld only if it is necessary to serve a compelling 
government interest. Esslinq v. Markman , 335 N.W.2d 237, 239 
(Minn. 1983). Here, Minnesota's prohibition of marijuana clearly 
serves a compelling interest — protecting the public from the 
health, welfare, and safety risks associated with marijuana use. 

The dispute over the harmful or benign effects of 
marijuana continues. Appellant is asking this court to make a 
decision which is preeminently a legislative one. The controversy 
over marijuana use ultimately must be resolved by the legislature, 
not the courts. 


(Footnote 13 Continued from Previous Page) 

may create exemptions from generally applicable laws while 
other considerations would not create such exemptions. The 
Court pointed to the expansive free exercise and liberty of 
conscience language in the Minnesota constitution to emphasize 
the tremendous protection to be afforded religious freedom. 
Thus, contrary to appellant's assertion, the Hershberger 
decision suggests that religious considerations may indeed be 
entitled to greater weight than other considerations. 
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CONCLUSION 

The trial court specifically restricted its pretrial 
order of April 6, 1990, to preclude the defense of medical 
necessity, in this case. As it did not rule on the defense for 
future cases, this issue is not properly before the court. 

On the facts of this case, the court properly exercised 
its discretion by precluding appellant's offer of proof on the 
medical necessity of marijuana. Since the court did not preclude 
appellant from testifying on his own behalf relative to his 
medical condition and motives for using marijuana, there was no 
abuse of discretion in this case. 

While the Minnesota legislature has been continuing to 
review the medical value of marijuana, it has maintained its 
general proscription on its use. Since this is a proper 
legislative decision, this court should not expand the defense of 
necessity in this case to judicially legislate additional 
exceptions. 
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Finally, the Minnesota Supreme Court has already denied 
several of appellant's constitutional claims. Assuming these 
claims are even properly before the court, they must be denied. 
Dated: November 13 , 1990 

Respectfully submitted, 

HUBERT H. HUMPHREY, III 
Minnesota Attorney General 



STEVEN H. ALPE1 
Special Assistant 
Attorney General 
Attorney License No. 
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SARA KLISE 
Law Clerk 

200 Ford Building 
117 University Avenue 
St. Paul, Minnesota 55155 
Telephone: (612) 296-3257 

MARTIN BERG 
Roseau County Attorney 
Roseau County Courthouse 
109 Second Street 
Roseau, Minnesota 56751 

Attorneys for Respondent 
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STATE OF MINNESOTA 


DISTRICT COURT 


COUNTY OF ROSEAU NINTH JUDICIAL DISTRICT 


State of Minnesota, 

Plaintiff, 

vs. 

Gordon LeRoy Hanson, 

Defendant. 


STATE OF MINNESOTA ) 

) ss 

COUNTY OF ROSEAU ) 

GORDON LEROY HANSON, being first duly sworn on oath deposes 
and states: 

1. I am the defendant in the above-entitled matter. 

2. I was born on March 11, 1938 and am currently 52 years 

old. 

3. I have been married to my wife, Connie Hanson since 

1959 . 

4. I have three children: Pam Bailey, born in 1960; Cara 
McFarlan, born in 1963; and Derek Hanson, born in 1965. 

5. I graduated from Williams High School in 1956 and 
thereafter obtained a two-year degree in accounting from Aukurs 
Business School. 

6. When I was 18 years old, in November of 1956, I 
experienced my initial grand mal epileptic seizure. 


File No: K-89-425 


AFFIDAVIT OF 
GORDON LEROY HANSON 
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7. When I awoke in a cold sweat on that November morning, 
my family members were huddled around my bed, concerned and 
confused by the convulsions they had just witnessed. 

8. I was taken to Dr. Janicki at the Beaudette Clinic, who 
diagnosed my medical condition as epilepsy. 

9. I have suffered from epilepsy for the past 34 years. 

10. Due to my epilepsy, I was prevented from enlisting in 
my country's armed forces. 

11. My epilepsy has also caused me considerable difficulty 
in securing and maintaining steady employment. 

12. Over the past 30 years, I have held several odd jobs 
such as working at a potato warehouse, at the Roseau hospital, at 
Marvins Window Factory, for the Chippewa Indians and planting 
trees. 

13. My epilepsy has manifested itself primarily in two 
types of seizures: grand mal and petit mal. 

14. My grand mal seizures typically last at least three to 
five minutes, during which time I experience uncontrollable 
muscle spasms and a complete loss of consciousness. 

15. My grand mal seizures are typically followed by a sense 
of confusion and disorientation, intense physical exhaustion, 
aching muscles, pain and several days of severe depression. 

16. While experiencing grand mal seizures, I have sustained 
numerous serious injuries in addition to biting my tongue 

f requently. 

17. For example, during one grand mal seizure, I suffered a 
broken jaw when I fell to the ground. 

R.A. u^uouz. 
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18. During another grand mal seizure, I suffered serious 
burns to my feet which necessitated the amputation of one of my 
toes. 

19. Over the past 34 years, I have experienced more than 
100 grand mal seizures. 

20. During that same time period, I have experienced 
several hundred petit mal seizures. 

21. Unlike the grand mal seizures, I usually have 
absolutely no warning whatsoever that a petit mal seizure is 
about to begin. 

22. My petit mal seizures typically last at least one to 
three minutes, during which time I lose consciousness. 

23. Following a petit mal seizure, I typically experience a 
sense of disorientation and several hours of severe depression. 

24. Due to the unpredictability of when my seizures will 
occur, I am unable and not licensed to drive a motor vehicle. 

25. This inability to predict the occurrence of my seizures 
also inhibits me from going out in public for fear that I might 
have a seizure. 

26. In addition to fearing that I might become physically 
injured if I were to have a seizure.in public, I also fear the 
embarassment and humiliation I would suffer as a result of 
experiencing a seizure in public; many people would view my 
seizure as an indication that I had a mental illness. 

27. During the past 34 years I have received treatment for 
my epilepsy at numerous medical facilities, including the 

R.A. 000003 
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Beaudette Clinic, Warroad Clinic, Roseau Clinic, University of 
Minnesota Clinic, Winnipeg Clinic and Grand Forks Clinic. 

28. Over that period of time, I was prescribed numerous 
medications including phenobarbital, mysoline, dilantin, tranxene 
and valium. 

29. These prescriptive medications caused me to suffer 
various deleterious side effects including extreme drowsiness, 
moodiness, behavioral changes, irritability, difficulty thinking 
and severe depression. 

30. These adverse side effects almost destroyed my family 
to the extent that my wife and I had to seek marital counseling 
and my children on several occasions either ran away from home or 
were removed from my home by county authorities. 

31. When I met with a marriage counselor, Dr. Reed, a 
psychologist from Bemidji, he told me that my domestic problems 
stemmed from the side effects of the prescriptive medications I 
was taking. 

32. Dr. Reed told me that he had read that marijuana had 
been used medicinally to control epilepsy and suggested that I 
attempt to wean myself off of the prescriptive medications by 
supplementing them with marijuana. 

33. As a result of Dr. Reed's advice, I started to research 
whether marijuana actually had been used in treating epilepsy. 

34. Several organizations, including the National 
Organization for the Reform of Marijuana Laws and the Alliance 
for Cannabis Therapeutics, provided me with information 
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indicating that marijuana could, in fact, be medically useful in 
controlling the frequency and severity of epileptic seizures. 

35. Although I did not save all of the documentary material 
I have obtained relating to marijuana's therapeutic use in 
treating epilepsy, I am attaching to this affidavit, as Exhibit 
Nos. 1 to 14, the material I did save over, the years which 
pertains to this issue. 

36. The documentary material attached to this affidavit as 
Exhibit Nos. 1 to 14 provided me with a reasonable basis for 
believing that marijuana might assist me in controlling my 
epileptic seizures. 

37. This reasonable belief was subsequently corroborated by 
my personal experimentation with marijuana. 

38. Using marijuana to supplement my prescriptive 
medications, I was able to gradually diminish my reliance on the 
prescribed drugs. 

39. As I decreased my dependence upon the prescriptive 
medications, I noticed that the deleterious side effects were 
also diminished appreciably. 

40. In addition to decreasing the adverse side effects, I 
also noticed that my use of marijuana resulted in a significant 
decrease of both the frequency and the severity of my epileptic 
seizures. 

41. In 1975, before I started using marijuana medicinally, 

I was taking three phenobarbital, mysoline and dilantin daily. 

42. Within three years, by supplementing the prescriptive 
drugs with marijuana, I was able to reduce my reliance on 
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phenobarbital to one per day, and on dilantin and mysoline to two 
per day. 

43. In 1978 my wife, Connie, after consuming alcohol one 
evening, mistook my phenobarbital for aspirin and suffered a near 
fatal overdose which rendered her comatose and placed her in the 
hospital for three days. 

44. At that time I vowed to never have that dangerous drug, 
phenobarbital, in my house again. 

45. When I abruptly terminated my reliance upon 
phenobarbital, I found it necessary to increase my medicinal use 
of marijuana in order to control my epileptic seizures. 

46. During the years following Connie's near fatal 
overdose, I was able to gradually diminish my reliance upon the 
remaining prescriptive drugs by supplementing them with 
marijuana. 

47. During this time, the frequency and severity of my 
epileptic seizures continued to decrease. 

48. In 1982, I was charged with and convicted of growing 
and possessing marijuana. 

49. As a result of that conviction, I served approximately 
two months in jail. 

50. While incarcerated, I did not have access to marijuana 
and, consequently, relied solely upon prescriptive medications to 
control my epileptic seizures. 

51. The frequency and severity of my seizures increased 
dramatically while I was incarcerated and the deleterious side 
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effects of the prescriptive drugs returned, causing the jailers 
to segregate me in solitary confinement. 

52. After being released from jail, I was placed on 
probation during which time I continued to grow and use marijuana 
for medical purposes, despite knowing that such conduct could 
have resulted in the revocation of my probation. 

53. I believed at that time, and continue to believe, that 
it is medically necessary for me to use marijuana in order to 
control my epileptic seizures and avoid the deleterious side 
effects I experienced from the prescriptive drugs. 

54. When I initially began experimenting medicinally with 
marijuana, I would purchase small amounts from various people who 
sold it. 

55. Eventually, after realizing the therapeutic value 
marijuana provided in controlling my epileptic seizures, I 
started to grow my own marijuana. 

56. By growing my own marijuana, I sought to achieve 
several goals: (1) I would avoid contributing to the illegal 
trafficking of marijuana; (2) I would be certain of having a 
ready supply of marijuana necessary to control my seizures; (3) I 
would not risk obtaining, from untrustworthy individuals, impure 
marijuana that might be contaminated with harmful substances; and 
(4) due to my limited income, I would be able to afford an ample 
supply of marijuana required to control my epileptic seizures. 

57. Several years of experience in growing marijuana had 
taught me that I needed to plant approximately 40 plants to yield 
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a one year supply of marijuana capable of providing for my 
medical needs. 

58. Accordingly, in the spring of 1988, I planted my usual 
crop of approximately 40 marijuana plants. 

59. Due to the severe drought experienced in 1988, however, 
these plants' growth was stunted to the extent that my marijuana 
supply lasted only four — rather than twelve — months. 

60. During the winter of 1989, therefore, I found it 
necessary to purchase marijuana from potentially unscrupulous 
individuals involved in the illegal trafficking of that 
substance. 

61. In the spring of 1989, amidst an agricultural 
forecast of another serious drought, I decided to triple the 
number of plants I would grow in an effort to ensure that I would 
have an adequate supply of marijuana between my 1989 and 1990 
crops. 

62. Because the drought-stunted 40 plant crop of 1988 
produced only a four months supply of marijuana, I planted 
approximately 120 plants in 1989, hoping to ensure a twelve month 
supply of marijuana. 

63. In July of 1989, however,.I was again arrested and 
charged with growing and possessing marijuana. 

64. Prior to the winter of 1989, when my supply of 
marijuana ran low because of the preceding summer's drought, I 
had successfully diminished my reliance on the prescriptive 
medications to only one mysoline and dilantin daily. 
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65. As marijuana became less available, I was forced to 
increase my reliance on the prescriptive drugs to two mysoline 
and dilantin daily. 

66. After being arrested in July of 1989, when the police 
seized all of my marijuana, I found it necessary to increase my 
dosage of mysoline and dylantin to three per day. 

67. During the two weeks immediately following my 1989 
arrest, I suffered eight seizures and experienced severe 
depression as a side effect of my increased reliance upon my 
prescriptive drugs. 

68. Eventually, in August of 1989, I obtained a supply of 
marijuana that lasted for one month, during which time I 
experienced no epileptic seizures and again decreased my reliance 
on the prescriptive drugs to one mysoline and dylantin daily. 

69. Since September of 1989, however, my supply of 
marijuana has been uncertain and, consequently, the frequency and 
severity of my epileptic seizures has increased whenever 
marijuana is unavailable to me. 

70. Based upon my many years of experience in attempting to 
control my epileptic seizures, I sincerely believe that marijuana 
has been extremely effective, more so than any of the drugs 
prescribed for me, in controlling the frequency and severity of 
my epileptic seizures. 

71. Based upon that experience, I also sincerely believe 
that by supplementing my prescriptive medications with marijuana, 
I have been able to avoid the deleterious side effects I 
experienced from the prescriptive drugs. 
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72. My medicinal use of marijuana has enabled me to 
virtually eliminate my grand mal seizures and to significantly 
decrease the frequency of my petit mal seizures. 

73. The marijuana seized from me in July of 1989 was 
intended to be used solely by me and only for medicinal purposes; 
I did not intend to sell or otherwise transfer it to anyone else 
and also did not intend to use it for mere recreational purposes. 

74. I have always been sincere, open and honest about my 
medical use of marijuana to control my epileptic seizures. 

75. In 1976, thirteen years before I was arrested in 1989, 

I wrote letters to the editors of local newspapers admitting my 
medical use of marijuana; I have attached copies of these letters 
to this affidaivt as Exhibit Nos. 15 and 16. 

76. In 1977, twelve years before my 1989 arrest, I sent a 
form letter admitting my medical use of marijuana to various 
elected officials and organizations; I have attached a copy of 
this form letter to this affidavit as Exhibit No. 17. 

77. I received replies to that form letter from, among 
others. United States Senators Hubert Humphrey and Wendell 
Anderson, United States Congressman Arlan Stangeland, the 
director of the University of Minnesota's Office of Alcohol and 
Other Drug Abuse Programming, and the Canadian Broadcasting 
Corporation; copies of these replies are attached to this 
affidavit as Exhibit Nos. 18 to 22. 

78. In 1979, ten years before my 1989 arrest, I sent a 
letter to Dr. Art Ulene of the National Broadcasting Company, in 
which I again detailed my medical use of marijuana; a copy of 


10 


R.A.QQQ01Q 










uiiowtsigiiiaifiMU 


lOLTilV 


this letter and Dr. Ulene's reply are attached to this affidavit 
as Exhibit Nos. 23 and 24. 

79. In 1983, six years before my 1989 arrest, I sent a 
letter to Scott Harris, an attorney, in which I again detailed 
the history of my use of marijuana for medicinal purposes; a copy 
of this letter is attached to this affidavit as Exhibit No. 25. 

80. None of my prescriptive drugs have been as effective as 
marijuana in controlling my epileptic seizures and, unlike those 
prescriptive drugs, I have not experienced any deleterious side 
effects from my medicinal use of marijuana. 


FURTHER YOUR AFFIANT SAYETH NAUGHT. 
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March 11, 1977 

Short Stuff 

c/o SKEPTIC 

812 Presidio Avenue 
Sejyta Barbara, Cai-fortia 

Hr alovly faltering convictions of patriotism were changed to 
of eh «, bSn.Lnt on July 1, 1976. It wa. an that.data I -a .rra.t.d 

f,r rixzzf ?.:: n r:STtm zzz 1^..^ «. 

terrible talaa surrounding the nymtique ef marijuana. • a *7 

atlU many who belier. thla melded propaganda originally laaued b, the U.5. 

8 ™n£y’"ai£ £1Z SSH?^ «« «•» return with me t. 

the yea?1956. My name is Gordon Hansen, I am thirty-eight yoaro old amd 
have lived ay entire life in northern Minnesota. 

My oatranoe into adulthood was aceompaniod by a shadow,tho • had ** ~ 
always creeps into tho void left in human minds by misunderstanding, ignorance, 

, ^ Knilar«T mover had been f ully accepted as Just another illness and 

Strifirl J5«V!£e told by my doctor/ in th/Vall el 1956, th»t I actually 
hut thie .miction my future felt eery ble.lt. Dr. Janeclcy, .f Baudette, e. 
prescribed the continual cage ef Mye.Un. and S^lum Dila^in t. enable the 

^ iSSTrf thee. drug, pregre.eed there began a eubtl. f £ * . 

TsoWini back now it all takes on the resomblanco of a nightmare 
P ' !^w'„^ S2al I began tri.ee my ratl.nali.m sdtich in turm allewd 
I't^ro^to fSr. up without Justification. Meamwhllo, along with my misplaced 
cownei^sehee there 1. ale. a Ice. of thee, .pedal «»*«• "•»«“£“ rer * 

2MSS S 

effect, caueed by the extended use ef P r '° cr *=^ ' „„ d .bncrmalitie. 

Medical examinations were necessary to determine drug oausea 

rwls. 1 ^ zxsguszz. 

avoided, things like swilling of the gums around my teeth and, worst er , 

the ceaselessness of depression, . WTa w* 

Karly in the sixties a doctor changed *y prescription in two w». H* 

ssfs 

^S”tt« central ef eeiiuree but my tendency t. be..- irritable 

lnCr '^’S by, I witnessed the ero.i.n .f my Mir unit My W*. began 
t. drini excMeirely while «y children were InoontinualtroiiDio with «1 
echaol or law. Still, I cculd not conpreh.nd what « 
the problem was in actuality a cancerous situation of my mina «« 

dMt ^.r.S;hing happe^d that ’ 

£r£HS rtsrs* 

th. ue. af marijuana an anantj-g^^.^t^^kjuana 
Nearly two years have elapsed since I nrst oegan uu ° 
for 50 £ of ay daily prescribed drugs. I have had the same ypo 
control witheut the miserable side effects. 
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Once again I ean thimk clearly, feel happiness, knew compassion, and 
perceive leve. My wife has decreased her consumption-of alcoholic beverages, 
iur children are ence again getting good grades in school, and we now can 
call *ur house a hone. 

One problem remains, As a result of my arrest, and subsequent court trial 
last September, I was found guilty with a fine that was endurable but the stigma 
still remains. 1 a* now classified as a tainted citisen simply because I use 
illegal nedicatien, . \ 

Ohertly after my arrest I spoke w3^h br. Janecky and told him in detail 
what I've mentioned in this letter. He Indicated that there "may be possibilities 
in the medicinal uae of marijuana but until such use is proven I must return 
to the larger intake of prescription drugs. When questioned about the adverse 
effects this medicine had previeusly caused he, simply wrote ms out another 
prescription - this time for Valium to be oenaupuh *c*a;ce -,i n addition 

to the original drugs. 

I tried taking all prescriptions as instructed for several d*Ajro sKt fiilt 
as though I were highly intoxicated. I staggered and had difficulty in speaking, 
when I attempted te read er write I diocevered it was accomplished only with 
considerable effort, during these days I abstained from the use of marijuana but 
thereafter began to use both the legal and illegal drugs in the same proportions 
ae I had prior to my arrest. 

Without permission to uae Cannabis Sativa under medical guidance, I face 
either the return of a seabie lifestyle or a life of forever living in fear of 
our present system of law, 

I believe that further experimentation into the medicinal uae of marijuana 
may eliminate even a larger percentage of the drugs that society demands I 
should consume merely because the American Medical Association and FDA protect 
the "legal" drug puahersl 


Cordon Hanson 
Roosevelt, Minnesota 

56673 



000013 









HERMAN E. TALMADOE. «A.. CNAlKMAH 

, iMt s o. eaetlaho miee. mom€<rr dock. ■came. 

1*oJ«E MC OOVE.H. OAK. MICTO- . YOU-O. M. DAK. 

ALLEN, ana. cakl t - V*™'- 

n U «KT H. MMMAN.EY. M.HM. MEN.Y MLL»«. OKLA. 

" a* te« o- nuddleetom. ky. jeeee -el-e. NX. 

O.CK Ct_AKK. IOWA »• <• 

;;‘“.,OE.rO«.. 'LA. -CHAKO «. LUOAK. INO. 

- a t*iCK j. lcahy. vt 
|C) WA*D IO*IN»«Y, 

,OHH MCtCHt". MOMT 

MlOtACi. n. MC LCOO 
Q(N[RA_ countCi. AHO TTAFr OIMCTW. 



'HiCrtUcb pieties ,4£>eTiale 

COMMITTEE ON 

AGRICULTURE. NUTRITION. AND FORESTRY 

Washington. D.C. 20510 

April 25, 1977 


Mr. Gordon Hanson 

Roosevelt, Minnesota 56673 

Dear Mr. Hanson: v 

• • -I •• ■- ' : *s „ • 

Thank-you jfor your recent letter andlypur’.medical history^*, _ 

,h'... - . ; /; 7/'?.' 

As you know, legislation on the decriminalization of 
marijuana has been introduced this Congress.'. I believe 
that a r realistic response by society to -the use of marijuana 
definitely should include the further/reduction of penalties 
under - existing laws relating to personal-possession and use 
of marijuana. What is demanded today-are extensive programs 
of drug abuse prevention and rehabilitation, with law 
enforcement being concentrated on the apprehension and 
conviction of the professional and criminal traffickers 
in dangerous drugs. 

I am not on the Committee considering these matters. However 
j w m keep your past history and views in mind should this 
legislation reach the floor of the Senate for debate. 


With best wishes. 


Sincerely, 


Hubert H. Humphrey 
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^Cniteb Pieties Genetic 

COMMITTEE ON THE BUDGET 


JOHN T MC £VOY. STAFF DI»CCTO» 
Hoe.’RT s eovo mino*ity staff oiwcctor 


Washington. O.C. 20510 


June 3, 1977 


Mr. Gordon Hanson 
Roosevelt, MN 56673 

Dear Mr. Hanson: 

Thank you for your letter regarding the medical 
benefits of marijuana. 

As you know, there is conflicting sentiment 
within the medical community as to the exact medical 
value of marijuana. Though there are claims by users 
that the drug has relieved various afflictions, these 
claims have yet to be sufficiently demonstrated in an 
empirical fashion. Numerous scientific studies are be¬ 
ing conducted which attempt to resolve this controversy. 
Until these studies come forth with solid evidence, I 
believe that prudence dictates that any Congressional 
action designed to facilitate the use of marijuana for 
medical purposes should be delayed until these studies 
are completed. 

Though I don't believe you will find my posi¬ 
tion completely compatible with your own, I hope we have 
a common ground of understanding. Your recovery from 
the malaise which afflicted you as a result of your epi¬ 
lepsy is truly impressive. I 
with me. 


WRA: j nf 


thank you for sharing it 


Sincerely, 
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ARLAN STANGELAND 
7th District. Miwncsota 


C OVERNM£NT OPERATIONS 
PUBLIC WORKS AND 
TRANSPORTATION 


Congress of ttyz Untteb States 

Jfyo use of B-Epresentatibe^ 

ZHaSfjtngton, 30. C. 20515 


131* LONOWtWTH HOUSC OfFKI BmLP*W 
Washington. O-C. 203IS 
(202) 22S-21*5 

M-F Build* **o 
403 Ccnttxh AvkmuC 
Moonhcao, Minnuota 5*560 
(218) 233-6*31 


May 23, 1977 


Mr. Gordon Hanson 
Roosevelt, Minn. 56673 

Dear Mr. Hanson: 

Please forgive me for not having written sooner, but this has been my 
first opportunity to do so personally. My Congressional office is fully 
operational now, and I am catching up on my correspondence. 

1 have read your interesting case history, and I trust that yoir situation 
will improve. If medical research confirms your findings, perhaps marijuana 
will one day be available on a prescription basis. 

If you provide more fiformation on the replanting of Beltrami Island State 
Forest, I would be glad to check into funding possibilities. You may 
wish to contact your state representative in this regard since it is a 
state forest. 


With best regards, I am 


Sincerely, 


/' l l h -U 




Arlan Stangeland 
Member of Congress 
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UNIVERSITY OF MINNESOTA 

TWIN CITIES 


Office of Alcohol and Other Drug Abuse Programming 
744 University Park Plaza 
2829 University Avenue S.E. 

Minneapolis. Minnesota 55414 

(612) 376-3150 


April 28, 1977 


Gordon Hansen 

Roosevelt, Minnesota 56673 


Dear Mr. Hansen: 

First, I must apologize for this delayed response to your letter 
dated March 7, 1977. Also, I would like to encourage you to continue 
vour efforts, even though I am aware that the obstacles seem 
insurmountable. 

I have forwarded a copy of your letter to Keith Stroup, Director 
of the National Organization of Marijuana Laws (NORML). NORML is 
working very hard to decriminalize marijuana and strongly advocates 
additional research in its medical uses. 

The 1977 National Drug Abuse Conference is being held in San Francisco 
May 5-9, 1977. At this conference, I will head a panel of experts 
from all parts of the country who will address questions relating to 
the medical uses of marijuana. The use of marijuana for epileptic 
seizure control will definitely be a topic of discussion. I will 
forward any relevant information to you. 

Thank you for your continued efforts for legal change. 

Sincerely, 

■ ^ 

-v < /•- 

/ r.'U .-V\ CUflSO*- 

, \ 

Marc G. Kurzman, R7Ph., J.D. 

Director 

MGK/jl 
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Canadi ' Societe 

Broaden..ng Radio- 

Corporation Canada 


March l6th, 1977 


Mr. G. Hanson, 
Roosevelt, 
Minn. 56673, 

U.S.A. 


Dear Mr. Hanson, 


Thank you for your letter concerning your views 
on, and experience with, marijuana. 
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May 10, 1979 


,;t. ^rt Diene 
NBC Jtudios 
Burbanks, California 

dear )r. Ulene: 

Ther' is a day in early oeptember of 195b that 1 shall never 
forget. It was a crisp northern Minnesota authum day, leaves crunched 
beneath nr' feet as 1 followed the amalI meandering stream through a 
fantasy of \atural color. Frequently 1 would stop to pick a cluster 
of bright iinson berries from a cranberry bush. Upon filling my basket 
1 felt wea ' and cold and headed home. 

That ■ cht I retired early — the next moment 1 recall is one of 
conTusion .1 an unknown but deep inner fear. 

My nvents and brothers surrounded my bed, their eyes filled with 
extreme co- -ern. My head throbbed violently and my body ached with every 
muscle mov-^ent. These hurts, even though accompanied with nausea, did 
not compare with that overwhelming feeling of fear stabbing at me from 
a sea of deepening depression. 

Not knowing what could be wrong I was hurried to see our family 
doctor. Mis diagnosis only seemed to make the situation worsen - — — 

_ EPILiPoY - how could I have such a " thing "1? 

Over a period of time I was prescribed Dilantin, Kysoline, Valium, 
and Phenobarbital to be taken three times a day. 

Looking back at those times I now feel as if it involved not myself 
but someone I intensely hate oecause of what "he" did toward destroying 
what pleasant memories should have existed within a family of two daughters, 
a son, ai ■ a lovely wife. 

Diver e, or possible worse, seemed to be inevitable until I came 
upon an article concerning marijuana and its experimental usage in 
lessening the effects of epilepsy and several other malfunctions of 
the human body. 

Consequently, I have'been using marijuana daily for over five 
years and ' ring this time I have reduced my medication of Dilantin 
and Mysolino oy two thirds and that of Valium and Phenooarbital entirely. 

My struggle with the barbituate (phenobarbital) was the toughest but 
I'm thrilled to remember February 8, 1979 as the last day I swallowed one. 

as c< . »*ult of all this I am more aware mentally and am aole to 
communicate .ith my family on a rational basis. No longer does my wife 
need to fee ■ . beating from me because of depressive moods. My children 
will remember at least a fragment of happiness in their recollections 
of home life. 

I regret not knowing of the benefits marijuana can hold years earlier. 
Many need 1 3 s miseries could have been eliminated. 


Gordon Hanson 

Roosevelt, Minnesota 5db73 
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June 6, 1979 


Mr. Gordon Hanson 
Roosevelt, MN 56673 

Dear Mr. Hanson: 

Thank you so much for sharing your special 
experience with epilepsy. I m truly 
delighted to hear how well you are doing 
with your most unconventional form of 
therapy. Needless to say, I am delighted 
it works for you. 

Thank you for your interest in our health 
reports. Best wishes to you for good 
health always. 


Sincerely, 



Arthur Ulene, M.D. 
AU : hs 
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Minneapolis, Minnesota 


'is: 


Details of a July right in L9o2 remain vivid in my mind 
- r.d nrobaoly vlll trouble me for many more months.. .perhaps years. 

'Events concerning that evening have been discussed earlier 
out still the social consequences continue to grow in a most 
frustrating manner. Most important of many worries is that of 
unemployment —— even special work programs have been unsuccessful 
because of some fear potential employers seen to feel concerning 
my marijuana use. 

One such example was being-sponsored by CiTA to work as a 
janitor in the Warroad Clinic — after being interviewed oy the 
administrator I was asked to report for work the following Monday. 
Then, just a few hours later, I received a call stating something 
had come up so that the job was not available. Nearly a month 
passed before a representative of the Minnesota Job Service told 
me why — the adnxLnistator had been informed of my marijuana, usage 
and expressed concern of ny possible entry into their supply of 
various pills. This is ironic because for years I'd tried 10 
channel myself away from such prescription drugs which were avail¬ 
able to me both legally and without cost. 

Approximately five years have now passed by since I managed 
to abandon completely the usage of Phenobarbital and Valium. 

Reaching this goal was difficult after years of usage. Only through 
much reading along with the verbal support of several authorities 
(including doctors) did I dare to even cut back on their use. 

That near fatal overdose of phenobarbital, mistaken for aspirin, 
by my wife became the final shove X needed to realize I must never 
have them in our home again. (1978) 

Turing these years I continued to use marijuana along with a 
minimum of Mysoline and Dilantin. I'm again able to awaken early 
and once more feel an enthusiasm for the events of each day that 
seem to reflect in spirit to those times before I became a pill 
taker, at age eighteen, because of epilepsy. 
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Gordon Hanson 
Roosevelt, Minnesota 
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Defendant, by letter dated April 6, 1990, requested the 
Court to certify to the Court of Appeals the following question: 
"Whether the defense of medical necessity exists in the state of 
Minnesota." 

Upon all of the records and files herein, the Court declines 



MEMORANDUM 

The defendant's request in this matter is much broader than 
the Court's ruling, which is very narrow. The Court's ruling is 
that the defendant, under the particular facts of this case, is 
not entitled to the defense of medical necessity. At no time did 
the Court infer that the possibility of the defense of medical 
necessity is not available under any circumstances in the state 
of Minnesota. 

DJM 

jms 


RA. 000023 



















STATE OF MINNESOTA 
IN COURT OF APPEALS 


Gordon LeRoy Hanson, 

Petitioner, 


vs. 


State of Minnesota, 


Respondent. 


ORDER 

CX-90-847 


Considered and decided by Parker, Presiding Judge, Crippen, Judge, 
and Gardebring, Judge. 

Based upon the file, records and proceedings herein, and for the 
following reasons: 

Petitioner seeks discretionary review of an order granting the state’s motion to exclude 
the defense of medical necessity In this prosecution for possession of marijuana. The state 
has not responded to the petition. 

Petitioner cites no reported cases recognizing medical necessity as a defense to 
marijuana possession. Cf. United States v. Fogarty , 692 F.2d 542, 547-48 (8th Cir. 1982), cert. 
~ nied ^.S. 1040 (1983) (marijuana was properly classified as a controlled substance 
despite claimed medicinal uses). The trial court heard extensive expert testimony, and 
concluded the medical testimony did not establish marijuana was of more than potential 
therapeutic benefit to epileptics, nor that petitioner had tried several new legal prescription 
drugs available to him. The court did not prevent petitioner from testifying that he uses 
marijuana for therapeutic reasons. See State v. Brechon , 352 N.W.2d 745, 751 (Minn. 1984) 
(defendant has a due process right to explain his conduct to a jury). 

Petitioner has not shown a compelling reason for this court to extend discretionary 
pre-trial review. 

IT IS HEREBY ORDERED the petition for discretionary review is denied. 

Dated: May I, 1990 

.<■' •" J.s --r t . •" 

. *, i ' : * . 1, - 

* :' i " r H /• i t : { v t! |f> f f* 
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LAWS of MINNESOTA for 1988 


Ch. 665 


CHAPTER 665—S.F.No. 1937 

An act relating to crimes; providing for seizure and forfeiture of property used in 
commission of crime, proceeds of crime, and contraband; creating a presumption that money, 
precious metals, and jewels found near controlled substances, and vehicles containing control¬ 
led substances, are subject to forfeiture; providing for administrative forfeiture of such proper¬ 
ty with opportunity for judicial determination; providing for summary forfeiture of contraband, 
certain controlled substances, weapons following a conviction, and certain plants; providing 
for forfeiture by judicial action of property and proceeds associated with controlled substance 
violations and designated offenses; eliminating the requirement that forfeiture actions be 
dismissed if no associated conviction results; providing that a conviction creates the presump¬ 
tion that after-acquired property constitutes forfeitable proceeds of the offense; eliminating 
the defense of an owner who negligently allowed the unlawful use of the owner's property; 
providing that the right to forfeitable property passes to law enforcement agencies upon 
commission of unlawful act; allowing seizure without process incident to a lawful search 
without a warrant and in other circumstances; allocating the proceeds of forfeitures to law 
enforcement agencies and county attorneys; including the cost of facilities and improvements 
in calculating the confinement per diem for the Hennepin county corrections facility; increas¬ 
ing the amount that may be credited to the sheriffs contingent fund; amending Minnesota 
Statutes 1986, sections 152.205; 152.21, subdivision 6; 383B.128, subdivision I; 387.212; and 
609.531, subdivisions 4, 5, and by adding subdivisions; Minnesota Statutes 1987 Supplement, 
section 609.531, subdivision I; proposing coding for new law in Minnesota Statutes, chapter 
609; repealing Minnesota Statutes 1986, sections 152.19; and 609.531. subdivisions 2 3 and 
6 . 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA: 

Section 1. Minnesota Statutes 1986, section 152.205, is amended to read: 

152.205 LOCAL REGULATIONS. 

Sections 152.01, subdivision 18, and 152.092 to 152.095; and 152.19, <wb- 
divw t o m + and i do not preempt enforcement or preclude adoption of munici¬ 
pal or county ordinances prohibiting or otherwise regulating the manufacture, 
delivery, possession or advertisement of drug paraphernalia. 

Sec. 2. Minnesota Statutes 1986, section 152.21, subdivision 6, is amended 
to read: 

Subd. 6. EXEMPTION FROM CRIMINAL SANCTIONS. For the pur¬ 
poses of this section, the following are not violations listed in section 152 09 or 
152.15: 


(1) use or possession of THC, or both, by a patient in the research program; 

(2) possession, prescribing use of, administering, or dispensing THC, or any 
combination of these actions, by the principal investigator or by any clinical 
investigator, and 


(3) possession or distnbution of THC, or both, by a pharmacy registered to 
handle schedule I substances which stores THC on behalf of the principal inves¬ 
tigator or a clinical investigator. 


THC obtained and distributed pursuant to this section is not subject to 
forfeiture under section 152.19 609.531 or sections 11 to 16. 


For the purposes of this section, THC is removed from schedule I 
in section 152.02, subdivision 2, and inserted in schedule II contained 
152.02, subdivision 3. 


contained 
in section 
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STATE OF MINNESOTA 
COUNTY OF ROSEAU 


ORDER 

File No. K-89-425 


The above-entitled matter came on for an omnibus hearing 
before the undersigned, one of the judges of the above-named 
court, on the 13th day of November, 1989 in the courtroom of the 
Roseau County Courthouse, Roseau, Minnesota. 

Mr. Martin Berg, Roseau County Attorney, appeared on behalf 
of the State of Minnesota. 

Mr. Howard Bass, Attorney at Law, Minneapolis, Minnesota, 
appeared on behalf of the defendant, and the defendant appeared 
in person. 

The Court having heard the evidence adduced at the hearing, 
together with the exhibits produced and all the records and file 
herein, makes the following: 

FINDINGS OF FACT 

1. On July 14, 1989 Sheriff Patrick Novacek and Deputy. 
Robert Porter of the Roseau County Sheriff's office observed 75 
to 100 marijuana plants growing in defendant's garden, located in 
the East One-half of the Northeast Quarter of the Northwest 
Quarter, Section 1, Township 161 North, Range 35 West, Oaks 
Township, Roseau County, Minnesota. 

2. On July 21, 1989 Sheriff Patrick Novacek and Deputy Jule 


State of Minnesota, 

Plaintiff, 

vs. 

Gordon LeRoy Hanson, 

Defendant. 


IN DISTRICT COURT 
NINTH JUDICIAL DISTRICT 
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Hanson observed the marijuana growing in the defendant's garden. 

3. On July 26, 1989 Deputy Robert Porter made an aerial 
observation of defendant's garden and observed marijuana growing 
in the garden. 

4. At no time did any law enforcement officer physically 
enter the defendant's property. 

5. On July 14 and July 26, 1989 observations were made from 
the public roadway. 

6. On July 26, 1989 Sheriff Patrick Novacek prepared an 
application for a search warrant and supporting affidavit, which 
affidavit contained the facts listed above. 

7. On July 27, 1989 the search warrant was executed on 
defendant's residence. 

8. Defendant immediately was placed into custody and the 
Miranda warning was read to him by Sheriff Novacek from a card 
obtained from Deputy Jule Hanson. 

9. Upon completion of the execution of the search warrant, 
defendant was transported to the Roseau County Law Enforcement 
Center. 

10. Defendant made certain oral confessions and statements 
after he was placed in custody until Sheriff Patrick Novacek 
requested that defendant give a taped statement. At this time 
defendant requested an attorney and all questioning ceased and no 
further statements were taken from the defendant. 

ORDER 

1. Motion requiring the prosecution to make disclosures as 
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required by Minnesota Rules of Criminal Procedure 901 is DENIED 
on the basis that all disclosures have been furnished. 

2. Motion requiring the prosecution to disclose the names 
and addresses and prior record of convictions within the 
prosecutor's actual knowledge of persons whom the prosecution 
intends to call as witnesses at the trial is DENIED on the basis 
that this has been done. 

3. Motion requiring disclosure and allowing the opportunity 
to inspect and reproduce any relevant written or recorded 
statements made by witnesses to agents of the prosecution is 
DENIED on the basis that this has been done. 

4. Motion requiring the prosecution to disclose and allow 
the defendant the opportunity to inspect and reproduce any 
relevant written or recorded statements made by the defendant is 
DENIED on the basis that this has been done. 

5. Motion requiring the prosecution to disclose the 
substance of any oral statement made by the defendant, whether 
before or after arrest, which the prosecution intends to offer in 
evidence at the time of trial is DENIED , this having been 
disclosed. 

6. Motion requiring the prosecution to disclose and allow 
the opportunity to inspect and duplicate any papers, documents, 
photographs and tangible objects which the prosecution intends to 
introduce as evidence at the time of trial is DENIED on the basis 
that it has already been granted. 

7. Motion requiring the prosecution to make any and all 
disclosures of any relevant and material information which may 
possibly relate to the guilt or innocence of the defendant, which 
may negate or reduce the culpability of the offenses charged, or 
which may mitigate punishment, and which is not disclosed by the 
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motion listed in Number 3 above is DENIED on the basis that it 
has already been given. 

8. Motion for an order suppressing any and all evidence 
taken as a result of search and seizure, together with any 
evidence obtained as a result of search and seizure, on the 
ground that such was seized in violation of defendant's 
constitutional and statutory protections against unreasonable 
searches and seizures is DENIED . 

9. Motion for an order suppressing any and all evidence 
taken as a result of confessions, admissions or statements in-the 
nature of confessions made by the defendant, together with any 
evidence obtained as a result of confessions, admissions or 
statements in the nature of confessions made by the defendant on 
the ground that the use of such evidence, in any manner, would be 

in violation of defendant's constitutional and statutory rights 
is DENIED . 

10. Motion for an order suppressing any and all evidence 

obtained as a result of identification procedures during the j 
investigation, together with any evidence obtained as a result of; 
the identification procedures used during the investigation, on 
the ground that the use of any such evidence, in any manner, ! 

would be in violation of defendant's constitutional and statutory 

rights is D ENIED on the basis that no identification procedures 
were used. 

11. Motion for an order restraining the prosecution from 
attempting to introduce into evidence at the trial on the general 
issues any evidence obtained as a result of search and seizure, 
confessions, admissions or statements in the nature of 
confessions made by the defendant or as a result of 
identification procedures during the investigation on the grounds 
that the notices filed by the prosecuting attorney are vague, 
ambiguous and unspecific, all to the prejudice of the defendant, | 
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and contrary to the meaning of Minnesota Rule of Criminal 
Procedure 7.01 is DENIED on the basis that there was no 
identification and all disclosures have been made by the 
prosecution. 

12. Motion for an order directing the prosecuting attorney 
to identify and produce any informants who supplied or 
contributed information to the prosecution, which led to the 
issuance of the complaint against the defendant is DENIED on the 
basis that there were no such informants. 

13. Motion for an order restraining the prosecution from 
making any reference at trial to prior convictions, if any, of 
the defendant, or attempting to introduce such evidence is DENIED 
on the basis that is premature, but may be renewed at the time of 
trial. 

14. Motion for an order as will promote the fair and 
expeditious trial of this matter is GRANTED . 

15. Motion for an order suppressing any and all evidence on 
the ground that the initial stop, frisk, detention, arrest, 
seizure or search of the defendant by the police was made without ; 
the officer having probable cause to believe that a crime was 
committed and that defendant was involved in crime and/or without : 
the officer having reason to believe that the defendant was armed ; 
and presently dangerous and involved in criminal activity was 
withdrawn by the defense. 

I 

16. Motion for a combined evidentiary and contested 
probable cause hearing in advance of trial pursuant to State vs. ' 
Florence , 306 Minn. 442, 239 N.W.2d 892 (1976) was granted and 
such a hearing was held on November 13, 1989. 

17. Motion for an order dismissing the complaint on the 
grounds that it does not substantially comply with the 
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requirement prescribed by law, all to the prejudice of the 
substantial rights of the defendant, was withdrawn by the 
defense. 

18. Motion for an order dismissing the complaint on the 
grounds that there does not exist probable cause to believe that 

the defendant committed the offense charged in the complaint is 
DENIED . 

19. Motion to dismiss the complaint on the grounds that 
Minnesota Statute Section 152.09, Subdivisions 1(1) and 1(2), on 
their face, violate defendant's rights to privacy, personal 
autonomy, due process of law and equal protection of the laws, as 
guaranteed by the 4th, 9th and 14th Amendments to the United 
States Constitution was not heard as defendant requested this 
motion be held in abeyance. 

20. Motion to dismiss the complaint on the grounds that 
Minnesota Statute Section 152.09, Subdivisions 1(1) and 1(2), as 
applied to defendant, violate his rights to privacy, personal 
autonomy, due process of law and equal protection of the laws, as 
guaranteed by the 4th, 9th and 14th Amendments to the United 
States Constitution was not heard as defendant requested this 
motion be held in abeyance. 

21. Motion to dismiss the complaint on the grounds that 
Minnesota Statute Section 152.09, Subdivisions 1(1) and 1(2), on 
their face, violate defendant's rights to privacy, personal 
autonomy, due process of law and equal protection of the laws, as 
guaranteed by Article I, Sections 7, 8, 10 and 16 of the 
Minnesota Constitution was not heard as defendant requested this 
motion be held in abeyance. 

22. Motion to dismiss the complaint on the grounds that 
Minnesota Statute Section 152.09, Subdivisions 1(1) and 1(2), as 
applied to defendant, violate his rights to privacy, personal 
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autonomy, due process of law and equal protection of the laws, as 
guaranteed by Article I, Sections 7, 8, 10 and 16 of the 
Minnesota Constitution was not heard as defendant requested this 
motion be held in abeyance. 

23. Any claims that the statute involved in this proceeding 
is unconstitutional shall be heard at Roseau, Minnesota at 11:00 
a.m. on February 12, 1990. 

24. IT IS FURTHER ORDERED that this matter shall be set on 
the trial term for Roseau County commencing Wednesday, February 
21, 1990. 

25. The memorandum attached hereto is made a part of this 
Order. 



MEMORANDUM 

| 

The defendant, in essence, presented evidence on four 
separate issues: (1) Whether there was probable cause to issue j 
the search warrant; (2) Whether the search warrant was properly ■ 
executed; (3) That the statements made by the defendant were ! 

taken in violation of his Miranda rights; (4) That defendant was 
denied his right to an attorney and, therefore, any statements 
made by the defendant should be suppressed. 

Issuance of Search Warrant. 


Defendant argues that his garden is within the curtilage 
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area surrounding his home. In Oliver v. United States , 466 U.S. 
170, 80 L.Ed 2d 214, 104 S.Ct. 1735 (1984) the Court outlines 
what expectations of privacy is protected. "The amendment does 
not protect the merely subjective expectation of privacy, but 
only those expectations that society is prepared to recognize as 
reasonable." (j[d. at 177, citing Katz v. United States , 389 U.S. 
347, 361, 19 L.Ed 2d 576, 88 S.Ct. 507 (1967). 

The Court discussed the open fields doctrine and its 
statements are helpful in determining whether the defendant's 
garden is curtilage. "Open fields do not provide the setting for 
those intimate activities that the amendment is intended to 
shelter from government interference or surveillance. There is 
no societal interest in protecting the privacy of those 
activities, such as the cultivation of crops , (emphasis 
supplied), that occur in open fields. Moreover, as a practical 
matter these lands usually are accessible to the public and the 
police in ways that a home, an office, or commercial structure 
would not be. It is generally true that fences or "No 
Trespassing" signs effectively bar the public from viewing open j 
fields in rural areas. And both petitioner Oliver and respondent! 
Thornton concede that the public and the police may lawfully 
survey lands from the air. For these reasons, the asserted 
expectation of privacy in open fields is not an expectation that 
"society recognizes as reasonable". Oliver v. United States , 466 1 
U.S. 179. 

Even with "No Trespassing" signs, the garden would be 
considered an open field. Curtilage has been defined by looking 
at the proximity of the searched area to the dwelling, the 
inclusion of the area within the general enclosure surrounding 
the dwelling, and the use of the area by inhabitants. United 
States v. Biondich , 652 F.2d 743, 745 (8th Cir.) cert, denied , 

454 U.S. 975 (1982). 

The facts here show that while the garden was 20 to 30 yards 
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from the dwelling, there was no enclosure including it within the 
dwelling. Also, the garden appears to have been used to grow not 
only vegetables but also a crop of marijuana. This area does not 
appear to have been intimately linked to the home. There were no 
physical or psychological links to the garden. Florida v. Riley , 
488 U.W. 102 L.Ed 2d 835, 109 S.Ct. — (1989) (O'Connor 

concurring). 

The Court in Florida v, Riley addressed the aerial search of : 
a home and its curtilage. The curtilage question revolved itself , 
around whether a greenhouse, rather than a garden, was curtilage, i 
Although the Riley case was a plurality decision, the Court made ! 
some observations concerning curtilage that are helpful to this 
case. "... the home and its curtilage are not necessarily 
protected from inspection that involves no physical invasion. 

What a person knowingly exposes to the public, even in his own 
home or office, is not a subject of Fourth Amendment protection." 
Id. at 213 (quoting Katz v. United States , 389 U.S. 347, 351). 

The Court did not require the police traveling in the public 
airways to obtain a search warrant for viewing the curtilage. 
Contrary to what the defendant argues, compliance with the 
Federal Aviation Administration Regulations was not the 
definition of reasonableness of an aerial search. The Court 
cited the lawfulness of the flight as a factor. Justice O'Connor 
in her concurrence advocates no mention of the FAA regulations to 
determine reasonableness. 

The four factors the defendant cites from United States v. 
Dunn , 480 U.S. 294, 94 L.Ed 2d 326, 107 S.Ct. 1134 (1987) reh. 
denied , 95 L.Ed 2d 579, 107 S.Ct. 1913, are: (1) the proximity 
of the area to the home; (2) whether the area is included within 
an enclosure surrounding the home; (3) the nature and uses to 
which the area is put; and (4) any steps taken to protect the 
area from observation by people passing by. Even if the first 
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three factors are conceded to be favorable to the defendant, the 
fourth factor is not. The steps taken to protect the area from 
observation by passersby obviously was not great enough to 
prevent the officers from observing the marijuana plants from a 
public road. 

Even if the Court were to find that the defendant's garden 
was curtilage and not an open field, the aerial search was not 
illegal. In California v. Ciraolo . 476 U.S. 207, 90 L.Ed 2d 210, 
160 S.Ct. 1809 (1986), aerial observations of a double-walled 
garden were lawful. The officers used public navigable airspace 
in a physically nonintrusive manner. The Court stated, [the 
fact] "that the observation from the aircraft was directed at 
identifying the plants and the officers were trained to recognize 
marijuana is irrelevant." Id^_ at 213. The garden in California 
v. Ciraolo was considered curtilage. 

The burden the defendant would have the State meet is not 
apparent upon reading the Ciraolo or Riley cases. As stated 
previously, the Court found favor with a lawfully operating 
airplane, but did not hold outright that FAA regulations must be 
met. 

In Minnesota, the Ciraolo case was cited in upholding a 
flyover inspection conducted in the public airspace. State v. 
Anderson , 414 N.W.2d 747 (Minn. App 1987). The case of State v. 
Sorenson , 441 N.W.2d 455 (1989) upheld a search based upon the 
open fields doctrine. 

The Court has found that the garden was not curtilage as it 
is not linked to the dwelling in any meaningful manner. It is 
not set apart from the rest of the defendant's farmsite. The 
defendant sought to obstruct public viewing but he was 
unsuccessful. Thus, the open fields doctrine should be applied. 
Even if the garden is considered curtilage, it is still lawful to 
make an aerial search. 
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A warrant cannot be issued unless there is probable cause, 
supported by affidavit, naming and specifically describing the 
person, place and/or thing to be searched or seized (Minnesota 
Statute 626.08). In this case the real property description and 
the areas to be searched were completely described in the search 
warrant. If there is probable cause to issue the search warrant 
due to the actual observation of the various officers, this is in 
conformity with Minnesota Statute 626.10. Because Fourth 
Amendment protections do not extend to open fields, the officers 
in this case could have immediately entered defendant's property 
and seized the marijuana growing in defendant's garden. See 
Hester vs. United States , 265 U.S. 57 (1924) and Air Pollution 
Variance Board vs. Western Alfalfa , 416 U.S. 861 (1974). This 
set of facts would also support a warrantless search as exigent 
circumstances existed where contraband could be removed or 
destroyed. The defendant may have become alerted to the 
observations by the officers. See State vs. Mollberg , 310 Minn. 
376, 246 N.W.2d 463 (1976) and United States vs. Evans , 481 F.2d 
990 (Ninth Circuit 1973). However, a warrant was issued based on 
all the observations of Officer Porter. Both the aerial 
observations and the observations made from the public roadway 
were sufficient to obtain a warrant in this case. See Florida 
vs. Riley , 109 S.Ct. 693, 102 L.Ed.2d 835 (1989) and California 
vs. Ciraolo , 476 U.S. 207, 90 L.Ed.2d 210, 106 S.Ct. 1809 (1986). 

With regard to the execution of the search warrant, the 
officers previously obtained the right to have a nighttime search 
and unannounced entry due to the fact that they had probable 
cause to believe that the defendant was in possession of a felony 
amount of marijuana, either in the garden or on the premises, on 
his person or in automobiles at the premises. The manner and 
method surrounding the cultivation of the marijuana observed by 
the officers gave them probable cause to believe that defendant 
was operating as an outlet or warehouse for a drug business. See 
State vs. Lien , 265 N.W.2d 833 (Minn. 1978) and State vs. 

Volento, 405 N.W.2d 914 (Minn. App. 1987). After defendant was 
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placed into custody and read the Miranda warning, he informed the 
officers where some of the marijuana in his home was located, 
thereby consenting, at least partially, to the search. 

It is undisputed that defendant was immediately read his 
Miranda rights and no evidence was offered to indicate these 
rights were given incorrectly. During the course of the search, 
other people in the household were also arrested and, at that 
point, defendant admitted all the marijuana was his or belonged 
to him. No threats or promises were made to the defendant and 
this statement was made voluntarily without questioning from the 
officers. 

The defendant also raises the adequacy of a second Miranda 
warning given within five hours of the first complete Miranda 
warning. This questioning was to be conducted by Sheriff 
Novacek, who was the same person that read the initial Miranda 
warning. State vs. Reilly , 269 N.W.2d 343 (Minn. 1978) allowed 
seven hours to pass between the initial Miranda warning and 
questioning. Further evidence of defendant's knowledge of his 
rights occurred when defendant requested an attorney prior to a 
taped statement. All questioning ceased at this point. There is 
nothing to necessitate a second complete Miranda warning. 
Defendant was in police custody the whole five hours. He was 
aware of the purpose of his arrest. Defendant was asked if he 
recalled his Miranda warnings and he stated he did. The facts 
indicate that the defendant's first Miranda warnings were well 
within the seven hours of State vs. Reilly . 

The defendant claims that he requested counsel, starting 
with his request to Trooper Kastner of the Minnesota Highway 
Patrol, when defendant was being transported from his home to the 
Roseau County Law Enforcement Center. Trooper Kastner testified 
that at no time did the defendant ever request counsel. The 
defendant testified that once he was in the Roseau County Law 
Enforcement Center, he requested to use the phone. Defendant's 
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testimony indicated he did not inform anyone as to why he wanted 
to use the phone. All officers who came in contact with the 
defendant during his arrival at the law enforcement center, and 
until an attempt was made to take a tape recorded statement, 
adamantly deny that defendant ever made a request for an 
attorney. In fact, after making certain additional statements 
while being interrogated at the law enforcement center, the 
sheriff request that he give a taped statement. When the tape 
player was started, defendant requested an attorney and all 
questioning ceased. The State has proved by a preponderance of 
the evidence that defendant did not request an attorney. 

DJM 


jms 

cc: Mr. Martin Berg 

Mr. Howard Bass 
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C3-90-1628 
STATE OF MINNESOTA 
IN COURT OF APPEALS 


State of Minnesota, 
Respondent, 
vs . 

Gordon Leroy Hanson, 
Appellant. 


APPELLANT'S REPLY BRIEF 

I. Introduction 

Respondent's brief constitutes a disingenuous effort to 
divert this court's attention from the facts and true legal 
issues involved in this appeal. Respondent's opening salvo 
typifies its diversionary strategy: "It is necessary in this 
case for respondent to present a more complete statement of the 
case and facts than usual, inasmuch as appellant has failed to 
state the facts in his brief with complete candor, as required by 
Minn. R. Civ. P. 128.02, subd. 1(1)." Brief for Respondent at 3. 
That rule of appellate procedure specifically provides: 

A statement of the case and the facts. 

A statement of the case shall first be 
presented identifying the trial court and the 
trial judge and indicating briefly the nature 
of the case and its disposition. There shall 
follow a statement of facts relevant to the 
grounds urged for reversal, modification or 
other relief. The facts must be stated 
fairly, with complete candor, and as 
concisely as possible . 

Minn. R. Civ. App. 128.02, subd. 1 (c)(emphasis supplied). 


'SHBESHER, SINGER & SPENCE, LTD- 
1616 park avenue 

MINNEAPOLIS, MINNESOTA 55404 




















Respondent's "more complete statement of the case and facts" 
is replete with "facts" which are totally irrelevant to the 
grounds urged for reversal. Rather than stating the facts as 
concisely as possible, respondent injects pages of extraneous 
material designed to obscure the important points. For example, 
although this appeal raises no search, seizure or confession 
issues, respondent allocates four pages of its orief to review 
omnibus hearing testimony concerning property seized and 
statements elicited from the appellant. Brief for Respondent at 
4-7. An additional eight pages are devoted to highlighting 
selected portions of the testimony presented at the evidentiary 
hearing, most of which are similarly irrelevant to the issues on 
appeal. Id. at 8-15. Using an additional four pages, respondent 
then simply and selectively reiterates portions of Mr. Hanson's 
testimony. Id* at 15-18. 

Respondent's "more complete statement of the case and facts" 
also refers to completely irrelevant procedural matters. In a 
subtle, yet transparent, attempt to attach undue significance to 
two pretrial rulings, respondent twice alludes to the trial 
court's refusal to certify the question presented in this case, 
and this court's denial of Mr. Hanson's subsequent petition for 
discretionary review. Id. at 2, 18. Neither ol these pretrial 
rulings bears any significance to the issues raised on appeal. 
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II. The issue of w hether the medical necessity defense —exists 
in Minnesota is properly before this court. 

Similarly illustrative of respondent's appellate strategy is 
its confusing argument that this case does not present the issue 
of whether the defense of medical necessity exists in Minnesota. 
Unduly relying upon the trial court's memoranda of April 6 and 
10, 1990, respondent contends that the trial court actually 
recognized the existence of the defense. Id. at 19-20. Yet, a 
careful review of the entire record leaves absolutely no doubt 
that the trial court excluded Mr. Hanson's medical necessity 
defense based on its erroneous determination that, as a matter of 
law, the defense does not exist in Minnesota. 

The language of the State's January 4, 1990, motion reveals 
that it was premised on the belief that, as a matter of law, the 
defense does not exist in Minnesota: 

The State respectfully moves the Court 
to exclude any evidence at the trial of this 
matter regarding the alleged defense which 
the defendant is terming "medical necessity" 
and any evidence which relates to the 
defendant's alleged epilepsy or alleged use 
of controlled substances to treat the alleged 
epilepsy, on the grounds that no such defense 
exists in the State of Minnesota , and this 
evidence and testimony would be irrelevant 
and not otherwise admissible under the Rules 
of Evidence of the State of Minnesota. 

Brief for Appellant at A-5 (emphasis added). 

The language of the trial court's March 15, 1990, Amended 
Order similarly reflects that the State's motion sought to 
exclude the defense on the ground that it does not exist, as a 
matter of law, in Minnesota: 
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The above-entitled matter was submitted 
to the undersigned, one of the judges of the 
above-named court, on the motion of the 
State, dated January 4, 1990, to exclude the 
defense of medical necessity, upon the basis 
that the defense of medical necessity is 


unavailable as a matter 

of 

law in 

Minnesota 

and both the plaintiff 

and 

defendant 

stinulated that no factual 

issues 

exist for 

purposes of this motion 

and 

. it was 

; a legal 


decision . 

Id . at A-9 (emphasis added). 

The language of the trial court's memorandum, attached to 

both its March 8, 1990, Order and its March 15, 1990, Amended 

Order, further demonstrates that Mr. Hanson's medical necessity 

defense was excluded on purely legal grounds: 

The legislature having considered the use of 
marijuana for medical purposes, and having 
developed a research program rather than 
allowing marijuana to be used for medicinal 
purposes, has determined, as of this date, 
that marijuana shall not be used for medical 
purposes. 


This Court will not and cannot overturn the 
legislative decision that marijuana shall be 
classified as a Schedule 1 controlled 
substance, and at this point medical research 
does not indicate that it has any medicinal 
purpose. 

Id . at A-7, A-8, A-10, A-ll. 

On March 23, 1990, the trial court conducted a hearing on 
Mr. Hanson's motion to reconsider its orders excluding his 
medical necessity defense. Consistent with its previous 
stipulation that no factual issues existed, the State did not 
challenge any of the evidence presented by Mr. Hanson. Id. at 
A-13 . 
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At the outset of the memorandum attached to its April 6, 

1990, Order, the trial court again erroneously concluded that the 
defense of medical necessity does not exist, as a matter of law, 
in Minnesota: 

It is still the opinion of this Court 
that the Minnesota legislature has considered 
the medical uses of marijuana and, with 
limited exceptions, marijuana has no medical 
value and therefore has been continued as a 
Schedule I controlled substance. 

Incorporated by reference is the memorandum 
attached to this Court's Order of March 8, 

1990 . 

Id. Despite respondent's contrary assertion, this order neither 
modifies nor clarifies the trial court's earlier orders. Brief 
for Respondent at 19-20. In fact, it expressly adopts them. 

Apparently assuming arguendo the existence of the defense, 
the trial court then proceeded to analyze whether the medical 
necessity defense would be available to Mr. Hanson if it existed. 
Respondent mistakenly contends that this dictum renders moot the 
issue of whether the defense of medical necessity exists in 
Minnesota. Id. at 20. Yet, rather than recognizing the 
existence of the defense, the April 6, 1990, : Order ia expressly 
premised on the trial court's previous determination that, as a 
matter of law, the defense of medical necessity does not exist in 
Minnesota. 

Four days after issuing its April 6, 1990, Order the trial 
court denied Mr. Hanson's request to certify to this court the 
question of whether the medical necessity defense exists in 
Minnesota. Id . at R.A. 23. In denying this request, tne trial 
court for the first time attempted to limit the scope of its 
orders excluding the defense by stating: 
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The defendant's request in this matter 
is much broader than the Court's ruling, 
which is very narrow. The Court's ruling is 
that the defendant, under the particular 
facts of this case, is not entitled to_the 
defense of medical necessity. At no time did 
the Court infer that the possibility of.the 
defense of medical necessity is not available 
under any circumstances in the state of 
Minnesota. 

Id. Once again, despite respondent's contrary assertion, this 
language neither modifies nor clarifies the trial court's 
previous orders. Id. at 19-20. 

The brief memorandum accompanying the trial court's April 
10, 1990 certification decision cannot seriously be characterized 

as amending the trial court's three prior orders. This mere 
refusal to certify is not even entitled an order. Furthermore, 
the memorandum constitues nothing more than dicta since its 
contents are completely unrelated to the certification standard. 
See Minn. R. Crim. P. 28.03 (important or doubtful question of 
law). More importantly, as previously shown, its contents cannot 
be fairly reconciled with the record that existed at the time the 
memorandum was written. 

The trial court's assertion that it never ruled, as a matter 
of law, that medical necessity was not a defense in Minnesota 
defies logic. Without hearing any evidence of Mr. Hanson's 
medical condition, the trial court twice granted the State's 
motion to exclude his defense on the grounds that it did not 
exist. Its March 8, 1990, Order and March 15, 1990, Amended 
Order cannot be characterized as limited to the particular facts 
of this case; no facts had been presented to the trial court and 
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the memorandum accompanying these orders clearly reveals that 
they were based upon a purely legal determination. Likewise, its 
incorporation of this memorandum into its April 6, 1990 Order, 
reveals that even after hearing Mr. Hanson's medical evidence, 
the trial court again excluded the medical necessity defense on 
the grounds that it did not exist in Minnesota. 

Ill. Gordon Hanson sufficiently demonstrated his medical 
necessity defense in this case . " . 

Respondent unavoidably concedes the existence of the general 

defense of necessity in Minnesota. See Brief for Respondent at 

21. Respondent further seems to concede that the specific 

defense of medical necessity also exists in Minnesota, provided 

the defendant does not have "ample opportunity and access to 

alternative forms of medical treatment." Id. Thus, respondent 

would recognize Mr. Hanson's necessity defense if reasonable 

alternative forms of medical treatment were not available to him. 

Respondent, however, repeatedly argues that reasonable medical 

alternatives to marijuana treatment were readily accessible to 

Mr. Hanson. See id. at 25, 28, 35. This specious argument must 

be rejected. 

Respondent identifies two medical alternatives by which Mr. 
Hanson could have avoided using marijuana to treat his epilepsy: 
(1) monotherapy and (2) two new prescriptive drugs, Tegretol and 
Depakote. See id. at 25. Yet, neither constitutes a reasonable 
alternative to which Mr. Hanson had "ample opportunity and 
access." 
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As Dr. David Rosenbaum described at Mr. Hanson's March 16, 
1990 evidentiary hearing, monotherapy is a fairly recent 
treatment philosophy which has become popular only over the last 
decade (E.T. 36). Under monotherapy a patient's treatment is 
limited to a single drug, rather than combinations of medications 
(E.T. 35). Although most monotherapy patients suffer fewer 
adverse side effects, some respond better to combination therapy 
(E.T. 35-36). Dr. Rosenbaum's review of Mr. Hanson's medical 
records indicated that his physicians never placed him on a 
monotherapy treatment plan long enough to determine whether it 
would have significantly reduced the deleterious side effects he 
experienced from the drugs they prescribed to him (E.T. 37). 

Dr. Rosenbaum also discussed Tegretol and Depakote, two 
relatively new antiepileptic drugs (E.T. 32-35). Tegretol became 
available in 1974 and Depakote in 1984 (E.T. 34-35). Unlike the 
five antiepileptic drugs prescribed to Mr. Hanson over the past 
30 years, these newer drugs cause only minimal side effects (E.T. 
33). Yet, Dr. Rosenbaum's review of Mr. Hanson's medical records 
revealed that his various doctors had never prescribed either of 
these medications for him (E.T. 34). 

Respondent's characterization of monotherapy and the two new 
antiepileptic drugs as reasonable medical alternatives, to which 
Mr. Hanson had ample opportunity and access, is fundamentally 
flawed. First, respondent fails to recognize the distinct 
possibility that certain prescriptive drugs, which recently 
became generally available in the United States, might not have 
been available in Roosevelt, Minnesota — especially at the time 
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Mr. Hanson began using marijuana to treat his epilepsy. Second, 
respondent simply assumes that Mr. Hanson's physicians in Roseau 
County were aware of the two new antiepileptic drugs and the 
recent shift in treatment philosophy. Third, and most 
importantly, respondent seeks to hold Mr. Hanson strictly liable 
for his physicians' failure to employ monotherapy, or prescribe 
Tegretol or Depakote to him. Nothing in the record indicates 
that these purported medical alternatives were available to Mr. 
Hanson.1 

Respondent's analysis would require Mr. Hanson not merely to 
choose a medical alternative that is known to him, but also to 
choose one unknown to him or his physicians. This analysis would 
further require Mr. Hanson to pursue a medical alternative 
unprescribed by his physician. Surely respondent is not 
suggesting that Mr. Hanson either forge prescriptions for, or 
break into a pharmacy and steal, the alternative medications his 
physicians have decided not to prescribe. Yet, assuming that Mr. 
Hanson was a medical research scholar who was therefore aware of 
such alternatives, there appears to be no other way by which he 
could obtain these prescriptive drugs. 

The fallacy of respondent's assertion that Mr. Hanson had 
"ample opportunity and access to alternative forms of medical 
treatment" is readily apparent. This effort to mislead this 
court must be rejected. 

-'-In fact, subsequent to Mr. Hanson's conviction in this case. Dr. 
Steven McKenzie, his current treating physician refused to 
prescribe these medications to him. See appendix attached 
hereto. 
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Respondent's misplaced reliance upon the trial court's 
determination that these medical alternatives were available to 
Mr. Hanson must likewise be rejected. Contrary to respondent's 
assertion, this determination was not supported by the record. 
Brief for Respondent at 25-26, 28. In fact, as previously shown, 
the record demonstrates that this factual finding was clearly 
erroneous. Moreover, because this determination was obviously 
influenced by the trial court's erroneous legal conclusion that 
no medical necessity defense exists in Minnesota, ths court 
should not defer to the trial court's factual finding. See State 
v. Continental Oil Co. , 218 Minn. 123, 15 N.W.2d 542 (1944), 
cert, denied , 323 U.S. 803 (1945); Brief for Appellant at 11. 

Similarly misplaced is respondent's reliance upon the trial 
court's finding "that neither Dr. Rosenbaum nor Dr. Petro would 
testify, with medical certainty, that marijuana would take care 
of the appellant's seizure problems." Brief for Respondent at 25 
This finding was likewise influenced by the trial court's 
erroneous legal conclusion that medical necessity is not a 
defense in Minnesota. Not only is this finding clearly 
erroneous, it grossly misrepresents the record. 

When Dr. Rosenbaum was asked whether he had an opinion, to a 
reasonable degree of medical certainty, as to whether marijuana 
can be useful in controlling epileptic seizures, the neurologist 
(who specializes in the treatment of epilepsy) replied: "My 
opinion is that it could be useful" (E.T. 30). Dr. Rosenbaum 
also expressed his expert opinion that Mr. Hanson's use of 
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marijuana has been beneficial in controlling his epileptic 
seizures (T. 31). Additonally, Dr. Rosenbaum testifed that if 
marijuana were legal and Mr. Hanson were his patient, he would 
prescribe marijuana to him (E.T. 32). 

Dr. Dennis Petro similarly expressed the opinion that 
marijuana could be useful in treating epilepsy (E.T. 53-55). Dr. 
Petro also testified that he would prescribe marijuana as an 
antiepileptic drug, if it were legal, to someone with Mr. 

Hanson's medical history (E.T. 64-65). 

Respondent also attempts to divert this court's attention 
from the salient facts and legal issues involved in this appeal 
by emphasizing extraneous matters. For instance, respondent 
unduly emphasizes the emergency requirement to the general 
defense of necessity. See Brief for Respondent at 22. This 
requirement is wholly inapplicable in the context of the specific 
defense of medical necessity. See Brief for Appellant at 28. 
Respondent also allocates two pages of its brief to discussing a 
footnote of dicta and an entirely inapposite case cited in the 
footnote. See Brief for Respondent at 23-24.' 

More troubling is respondent's blatant mischaracterization 
of a letter written by Mr. Hanson. According to respondent, that 
letter reflects that Mr. Hanson's physician. Dr. Jenecky, advised 

him not to use marijuana for medicinal purposes. See id . at 27, 

j§|\ 

35. That letter, however, simply states that his physician 
"indicated that there may be possibilities in the medicnal use of 
marijuana but until such use is proven [he] must return to the 
larger intake of prescription drugs." Id. at R.A. 13. Far from 
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constituting advise against using marijuana medicinally, Dr. 
Janecky acknowledges its potential benefits. It was only due to 
its legal prohibition that the physician was constrained to 
continue prescribing the legal medications which were causing Mr. 
Hanson to suffer deleterious side effects. 

Respondent also attempts to divert this court's attention 
by suggesting that the amount of marijuana and the scale seized 
from Mr. Hanson prove he was using marijuana for other than 
medicinal purposes. See id. at 28. Yet, due to the 
extraordinary drought experienced in 1988 and forecast for 1989, 
the size of Mr. Hanson's crop was reasonably tailored to 
fulfilling his annual medical needs. See Brief for Appellant at 
9-10. The scale is obviously a remnant from the days during 
which Mr. Hanson purchased — rather than grew — his marijuana; 
nothing in the record indicates any distribution of marijuana by 
Mr. Hanson. See id . 

Finally, respondent suggests that if the exclusion of Mr. 
Hanson's medical necessity defense was erroneous, it was harmless 
error because he could testify at trial regarding his medical 
conditon and medicinal use of marijuana. See Brief for 
Respondent at 26. This assertion is incorrect. The trial court 
granted the State's motion to exclude "any evidence which relates 
to the defendant's alleged epilepsy or alleged use of controlled 
substances to treat the alleged epilepsy." Brief for Appellant 
at A-5. Moreover, deprived of an instruction on the medical 
necessity defense, such testimony would be meaningless. How the 
exclusion of the crucial defense could be "harmless" is beyond 
rational comprehension. 
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IV. Recognition that marijuana is medically_necessary for Gordon 

Hanson will not constitute judicial legislation . 

Respondent's diversionary strategy is best illustrated by 
its specious argument that this court would usurp the 
legislature's authority by simply applying the necessity defense 
to the facts presented in this case. See Brief for Respondent at 
29-39. Respondent fails to grasp the critical distinction 
between statutes promulgated by the legislature and caselaw 
emanating from the courts. By definition, statutes are laws of 
general applicability; they apply equally to the entire community. 
Caselaw, however, involves the specific applicability of the laws 
to a particular set of facts. 

Despite respondent's suggestions to the contrary, Mr. Hanson 
is not requesting this court to promulgate a law exempting all 
persons — or even all epileptics from compliance with the 
prohibition against marijuana use. Mr. Hanson's request is 
exceedingly narrow. He simply asks this court to apply the 
recognized law of necessity to the unique facts presented in his 
case . 

Respondent erroneously contends that the Minnesota 
legislature considered and rejected the existence of Mr. Hanson's 
medical necessity defense when it "specifically preempted the law 
on the available uses of marijuana." Id . at 29. This contention 
reflects respondent's fundamental misunderstanding of the 
preemption doctrine. Under that doctrine, state legislation is 
invalid to the extent it conflicts with Congressional statutes . 
See Blackburn v. Doubleday Broadcasting Co., Inc., 353 N.W.2d 
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550, 554 (Minn. 1984). Furthermore, preemption occurs only if 
Congress "has expressed a clear intent to pre-empt state law...." 
Id . See also Highland Chateau v. Minnesota Department of Public 
Welfare , 356 N.W.2d 804, 810 (Minn. Ct. App. 1984). This case 
presents no alleged conflict between state and federal law; thus, 
the preemption doctrine is irrelevant. 

Moreover, notwithstanding respondent's contrary assertions, 
the Minnesota legislature has not expressed a clear intent to 
abrogate Mr. Hanson's medical necessity defense. Attempting to 
demonstrate this clear intention, respondent unduly relies upon 
the legislature's incorporation of the necessity defense into 
several criminal statutes, and its enactment of the THC 
Therapeutic Research Act. See Brief for Respondent at 30-33. 

Respondent relies solely upon State v. Tate , 505 A.2d 941 
(N.J. 1986), and State v. Johnson , 289 Minn. 196, 183 N.W.2d 541 
(1971), to support its erroneous conclusion that the Minnesota 
legislature has codified, and thereby limited the scope of, the 
common law defense of necessity. See Brief for Respondent at 
32-33. Yet, critical distinctions between the laws of New Jersey 
and those of Minnesota render the analysis in Tate completely 
inapplicable to the case at bar. See Brief for Appellant at 
25-27. Furthermore, far from recognizing the legislative 
codification of the necessity defense, the Johnson court merely 
noted that the Minnesota legislature had "incorporated" the 
necessity defense into several criminal statutes. 183 N.W.2d at 
544. To illustrate this partial incorporation of the general 
principles of necessity, the court cited three statutes 
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authorizing the use of force under certain circumstances, and one 
statute concerning criminal defamation. See id. (citing Minn. 
Stat. §§243.52; 609.06; 609.065; 609.765). When these statutes 
are compared to the New Jersey statute in Tate , whicn explicitly 
codifies and limits the scope of the common law necessity 
defense, it is immediately apparent that the Minnesota 
legislature has not codified that common law defense. 

Minnesota's THC Therapeutic Research Act similarly fails to 
nullify Mr. Hanson's defense of medical necessity. Nothing in 
that statute evinces an intention to preclude courts from 
applying that defense in unique cases. Without citing any 
legislative history, respondent merely assumes that the 
legislature actually considered and rejected other therapeutic 
uses of marijuana when it limited the scope of this statute to 
chemotherapy cancer patients. Logic, however, compels a contrary 
conclusion. It is highly unlikely that the legislature 
contemplated Mr. Hanson's unique medical situation when it 
enacted the THC Therapeutic Research Act. This inherent 
inability of legislatures to envision extraordinary circumstances 
is precisely why the necessity defense arose and why it must be 
applied in the instant case. In any case, the courts, including 
especially appellate courts, have the power to do justice despite 
legislative action. See In re Matter of Arbitration Between 
Metropolitan Airports Commission , 443 N.W.2d 519, 523 (Minn. 

1989 ) . 
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Respondent's diversionary strategy is further illustrated by 
its repeated references to Mr. Hanson's previous case, State v. 
Hanson , 364 N.W.2d 786 (Minn. 1985), and its suggestion that this 
appeal challenges the constitutionality of classifying marijuana 
as a Schedule I controlled substance. See Brief for Respondent 
at 31, 33-34. This issue is simply not involved in this appeal. 

Respondent's reliance on three cases cited by Mr. Hanson is 
also misguided. Respondent relies on State v. Bachman , 595 P.2d 
287 (Hawaii 1979), to support its proposition that this court 
should defer to the legislature's purported abrogation of the 
medical necessity defense. See Brief for Respondent at 34-35. 

In Bachman, however, the Hawaii Supreme Court recognized the 
existence of the medical necessity defense despite a statute 
which expressly codified the defense of necessity. 

Respondent likewise misrepresents State v. Palmer , 637 P.2d 
239 (Wash. 1981), by stating that it "severely restricted the 
precedential value of" State v. Diana , 604 P.2d 1312 (Wash. App. 
1979). Brief for Respondent at 36. Palmer did not involve the 
issue of medical necessity. The narrow issuer in Palmer was the 
legitimacy of classifying marijuana as a Schedule I controlled 
substance, despite its therapeutic value for treating some 
diseases. Unlike Mr. Hanson, Palmer did not claim that he needed 
marijuana for medicinal purposes. 637 P.2d at 240. Far from 
restricting its precedential value, the Palmer court cited Diana 
approvingly for its recognition of the medical necessity defense. 
Id. at 240 n.l. 
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Respondent also attempts to distinguish the case at bar from 
State v. Mussika , 14 Fla. L.W. 1 (Fla. Cir. Ct. 1988), by virtue 
of Florida's " absolute prohibition against marijuana's use." 

Brief for Respondent at 38. Yet, due to the exceedingly narrow 
scope of Minnesota's THC Therapeutic Research Act, the statutory 
prohibition against Mr. Hanson's medicinal use of marijuana is 
equally absolute as Florida's prohibition against Ms. Mussika's 
medicinal use of marijuana. 

V. Minnesota's prohibition against Gordon Hanson's medicinal use 
of marijuana violates his constitutional rights to privacy, 
personal autonomy, due process and equal protection . 

Once again, respondent seeks to divert this court's 
attention from the facts and issues by raising a nonexistent 
procedural issue, erroneously contending that Mr. Hanson failed 
to challenge the constitutionality of prohibiting his medicinal 
use of marijuana in the lower court. See Brief for Respondent at 
40-41. A review of the record reveals the fallacy of this 
contention. 

Prior to the omnibus hearing, Mr. Hanson filed several 
motions to dismiss the complaint on the grounds that the 
statutory prohibition against marijuana use, as applied to him, 
violated his constitutional rights to privacy, personal autonomy, 
due process and equal protection (O.T. 11-13). Due to the 
unavailability at the omnibus hearing of expert witnesses, who 
would testify concerning Mr. Hanson's medical need for using 
marijuana, he requested that the trial court hold these motions 
in abeyance until this evidence was presented (O.T. 12—13). The 
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trial court granted this request. See Brief for Respondent at 
R.A. 31-32. Subsequently, after hearing this evidence, the trial 
court implicitly denied these motions by finding Mr. Hanson 
guilty. 

By intentionally distorting the record, respondent seeks to 
mislead this court into believing that Mr. Hanson abandoned his 
constitutional challenges to Minnesota's prohibition against his 
medicinal use of marijuana. Selectively quoting Mr. Hanson's 
attorney out of context, respondent asserts that Mr. Hanson 
requested "these motions to be held in abeyance because he didn't 
anticipate 'there being enough evidence upon which the court can 
rule on these motions.'" Id. at 40-41. Respondent then asserts 
that Mr. Hanson's request that these motions be held in abeyance 
"because of a lack of evidence suggests that he considered this 
challenge to be without merit." Id. at 41. This preposterous 
claim ignores the State's clear knowledge that the defense was 
pursued from the very outset of the proceedings and throughout. 

A cursory review of the record immediately reveals the 
disingenuous nature of these assertions. In'requesting that 
these motions be held in abeyance, Mr. Hanson's lawyer stated: 

Given the nature and the scope of 
today's hearing, I just don't anticipate 
there being enough evidence upon which the 
Court can rule on these motions. When I 
drafted them, I had hoped that I would be 
able to present expert testimony at the 
omnibus hearing so that we could have a 
pre-trial ruling on this, but my efforts to 
obtain the necessary expert witnesses have 
been unsuccessful to the extent that they are 
not here now . I do intend to secure expert 
testimony for purposes of trial. And I would 
just, at this time, request that these 
motions be held in abeyance 
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(0.T. 13)(emphasis supplied). 

Respondent also attempts to mislead this court into 
concluding that the constitutional challenges involved in this 
appeal were previously decided in Mr. Hanson s earlier case/ 

State v. Hanson/ 364 N.W.2d 786 (Minn. 1985). See Brief for 
Respondent at 41-43. The only issue addressed in that case, the 
constitutionality of classifying marijuana as a Schedule I 
controlled substance, is not even involved in this appeal. 

Respondent further misconstrues Mr. Hanson's equal 
protection challenge as an attack on the legitimacy of this 
classification in light of the THC Therapeutic Research Act. See 
id. at 46. That issue was presented in State v. Whitney , 637 
P.2d 956 (Wash. 1981), a case upon which respondent relies. 
Charged with distributing five pounds of marijuana to an 
undercover agent, Whitney claimed that the retention of marijuana 
in Schedule I, for purposes other than those recognized in 
Washington's THC Therapeutic Research Act, rendered Washington's 
prohibition against marijuana use facially invalid. Id. at 960. 
Unlike Whitney, Mr. Hanson is not claiming that the enactment of 
Minnesota's THC Therapeutic Research Act precludes the legitimate 
retention of marijuana in Schedule I. Mr. Hanson is simply 
arguing that under the unique circumstances presented in this 
case, it is unconstitutional to prohibit his medicinal use of 
marijuana to treat his epilepsy, while at the same time 
permitting chemotherapy cancer patients to use marijuana to 
obtain relief from mere nausea and vomiting. 
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VI. Conclusion 


For the reasons discussed in both this reply brief and 


appellant's original brief, Gordon Hanson respectfully requests 
this court to reverse his convictions for growing and possessing 


marijuana and direct that he be discharged. 


Dated: November 30, 1990 
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WARROAD COMMUNITY CLINIC 


611 EAST LAKE STREET 


WARROAD, MINNESOTA 56 763 
TELEPHONE (218) 386- 2160 


9/12/90 

To: Legal Representative and or 
court services 

Re: Chart Review, Gordon Hanson 






V Dear Sirs, 

Mr. Hanson is a 52 year old Caucasian male who has been seen 
by a number of physicians in the Warroad Clinic since 1965 ( a period 
of in excess of 25 years). He has a long documented record of seizure 
disorder including both petie mal and grand mal seizure activity. He has 
been sent to outside specialists on multiple occasions and has been on 
multiple medications of both standard and exotic varieties. He has 
a long history of non-compliance on medications and most of this problem 
seems to stem from an inability to tolerate the side effects of various 
medications. 

Most recently, I have had the opportunity to discuss with him 
several exotic medications which were apparently recommended by experts 
during some legal proceedings. The first was Tegratol. I have some 
experience with this medication and have several patients who have 
been on it for years without adverse reaction. Tegratol is quite 
popular with the neurological people in Grand Forks, however it is not 
popular with me as I end up being the one who has to deal with the adverse 
reactions. Tegratol has a high incidence of associated agranulocytosis 
( the blood forming cells get wiped out and the condition is often fatal). 
Mr. Hanson also has a prior history of yellow jaundice and since Tegretol 
is know to be associated with liver dysfunction, Tegretol would not be 
considered to control Mr. Hanson's seizures. Depakote was also discussed 
and dismissed out of hand for the same reason (known association with 
liver toxicity). Livers with a prior history of insult by hepatitis 
are more prone to injury by drugs and exhibit liver enzyme abnormalities 
sooner in the course of therapy. 

Most recently, Mr. Hanson has been complient on dilantin and myscoline 
and at his repeated request Prozac, an antidepressant has been added 
to counteract the depressed state which results from his compliance. 

1 personally don't like this new drug Prozac, even though there are 
Slowing reports of its success in the treatment of many types of. 
depression, there are some alarming statistics about an association with 
suicidal thoughts,intent, and action. Even the news media has been reportin 
this association on the CNN and local news. I won't feel comfortable 
Using this medication until all the data is in and I am always uncomfortabl 
when my patients insist on being the trial balloon. 
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Respectfully submitted, 
Steve McKenzie DO /-v, ( 

Warroad Clinic V W 














